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INTRODUCTION 

This is a revised edition of materials prepared by Robert E. Keeton, Richard 

H. Field, Leonard G. Ratner, Robert W. Meserve, James D. St. Clair, Lewis H. 

Weinstein, and Jerome P. Facher, instructors in Trial Practice at the Harvard Law 

School. Contributions to the development of these materials were also made by 

the Teaching Fellows and their faculty advisor at the Harvard Law School, who 

created two model trials upon which Assignments 1, 4, 5 are based. 

During the first hour of each session a few students (usually four) perform 

as counsel in a phase of trial or preparation for trial. During the remainder of 

the session members of the entire class participate in a criticism of this per

formance. 

The Ground Rules, infra, describe in more detail the procedures for the course. 

From time to time, questions may arise as to the meaning of a Rule. Check the 

Rules carefully before concluding that any such question requires personal resolu

tion by the instructor. 

This Assignment Book contains selected materials assumed to be available to 

counsel concerning the facts on which each assignment is based. The text for the 

course, Keeton, Trial Tactics and Methods (hereafter cited as Text), discusses 

the types of problems that trial lawyers face and the considerations that should 

be brought to bear in resolving them. The student should complete a first read

ing of the entire Text before the class meeting on Assignment 1; this reading is 

for orientation and need not be a painstaking study. Particular sections of the 

Text are designated for study with each of the remaining assignments. 

The focus of this course is not, of course, upon the substantive law under

lying the assignment cases. It is rather upon trial technique and tactics. How

ever, it will often be found that a decision as to sound technique or tactics de

pends on one's assumptions as to the governing substantive or procedural law. 

The student may then have to check the rel~vant legal doctrines in sufficient de

tail to appreciate the alternative paths the court is likely to take and develop 

strategy and tactics appropriate to the circumstances. The substantive law, 

therefore, should be viewed not as the primary focus of the assignment but rather 

as essential background for sound analysis of problems of trial technique. (See 

Text §§9-2, 9-3.) 

While most of these assignments have been developed from actual cases, in 

every instance the facts have been modified by the introduction of hypothetical 

conduct, some of which is subject to criticism on tactical or ethical grounds. 

The behavior of the hypothetical persons in the fact situations of these assign

ments should in no instance be attributed to persons involved in any actual case. 
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GROUND RULES FOR THE COURSE 

1. The first part of the two-hour class period will normally be devoted to a 

performance by student counsel of some phase of trial or preparation for trial of 

the case assigned for that day. This performance should take one hour or less, 

leaving approximately an hour for critique. If you do not have an assignment as 

counsel, you are nevertheless expected to study both the assignment in the text 

and the materials concerning the case assigned for the day, in order that you may 

participate intelligently in the critique. As you observe the performance, take 

notes on matters worthy of comment, including matters you would have handled 

differently and matters student counsel have handled well. 

2. During the entire course, each student may have several special assign

ments as counsel. Some members of the class will also have an assignment as 

witness. The purpose of the latter type of assignment is to provide instruc

tional value to the person serving as witness, as well as to aid in the develop

ment of the assignment for others. The witness should read the General Instruc

tions found in Appendix D, infra. He will also be given additional materials to 

help him prepare for his role. He will be expected to be ready to describe and 

criticize, during the class critique, any significant aspects of the performance 

of counsel in their relations with him prior to the class exercise. Since the 

number of witness assignments is limited, preference will be given to volunteers. 

If you wish to receive such an assignment, so advise your instructor during the 

first or second week of the course. 

3. At the first meeting of the class, counsel and the witness will be desig

nated for several assignments. Thereafter the instructor will, at appropriate 

intervals, designate counsel and witnesses for later assignments. If any student 

is aware that he will be unable to act as counsel or witness at some particular 

time during the course, he should give the instructor notice as early as practi

cable. Students may exchange assignments only with the consent of the instructor. 

4. The special assignments for "firms" designated by letter in the class 

materials are ordinarily given to partnerships composed of two students, and the 

responsibility and opportunities for participation in each assignment should be 

divided between them. Since equal division will normally be impracticable, one 

should take the larger role in their first class assignment and the other in 

their second. 

5. If the two members of a firm cannot reach agreement as to any choice 

which faces them as counsel, the judgment of the one serving as leading counsel 
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for the assignment should control, but the wisdom of his choice will be subject 

to discussion during the critique. 

6. Insofar as possible, preferences of students will be observed in assign

ing partnerships. Students desiring to work together should notify the instruc

tor as soon as possible and in no event later than the second class meeting. 

7. Unless otherwise indicated, each case is pending or is to be filed in 

the Superior Court of the Commonwealth of Ames, County of Thayer. 

8. The rules of civil procedure in Ames are the same as the Federal Rules of 

Civil Procedure (hereafter cited as Federal Rules), with such mod1fications as are 

necessary to make them applicable in a state court. You should be thoroughly 

familiar with the Rules affecting trial and pre-trial procedures, especially the 

Rules dealing with depositions. 

9. Unless otherwise indicated, act on the following assumptions: 

(a) The unlimited rule as to scope of cross-examination, rather than the 

federal rule, is in effect in Ames. Cross-examination may therefore extend to 

matters not touched in direct examination. 

(b) Ames has enacted the Uniform Business Records as Evidence Act. 

10. Except as otherwise indicated, points of substantive law and rules of 

evidence involved in an assignment are to be regarded as matters of first im

pression in Ames. 

11. Unless otherwise indicated, assume that the only available witnesses who 

can give admissible testimony are those disclosed in the file materials distri

buted with the assignment. If you wish to use other testimony that you consider 

would surely be available in such a case as the one on trial, ask the instructor 

before the class meeting for permission to assume the availability of such 

testimony. 

12. When you have a special assignment as counsel, make a typewritten outline 

(ordinarily not exceeding one page in length) covering (1) your theory of your 

client's case and its points of strength and weakness, (2) your objectives in 

the phase of the case assigned for performance during the class period and their 

relationship to your theory of the case and overall plan for trial, and (3) the 

risks to your case against which you must guard, during the phase of the case 

assigned for class performance. Hand this outline to the instructor at the be

ginning of the class period. Often you will be asked at the beginning of the 

critique to explain some of the points referred to in your outline. You may 

also be asked to state your views as to whether your objectives were achieved 
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and whether, as a matter of hindsight, there are specific things you would have 

done differently if given another chance. 

13. Often the witness who is to testify at a forthcoming session will be 

available for interview in advance by counsel for one or both sides. Unless in

structed otherwise, counsel for each side are free to request such an interview 

of the witness, if they consider it proper and wise to do so. Whether such re

quests are honored is, of course, up to the witness. The witness will have been 

given instructions about this and about the basic lines of his testimony. When 

you are assigned as counsel, do not ask the witness about these instructions. 

Learn what you want to know by interrogating him just as you would an actual 

witness. He also will have been instructed not to engage in any "off the record" 

conversations with you, and he will take anything you say to him as being said 

by you in your role as counsel. 

14. Assume that all parties have been given due notice of the taking of any 

deposition that appears in the course materials. 

15. Sometimes counsel approach the bench during trial, with the court's per

mission, for the purpose of having a conference with the court out of the hearing 

of the jury. In the Trial Practice sessions, such conferences must be heard by 

the class. Therefore when counsel wishes to approach the bench, he will request 

permission from the court, and if permission is granted he and opposing counsel 

will take positions at the opposite sides of the courtroom. Members of the class 

will understand that such movement signifies a bench conference, and that the 

bench conference is concluded when counsel return to their places. This method 

will make it possible for everyone to distinguish what is said outside the hear

ing of the jury from what is said in their hearing. 

16. At times, for tactical reasons, you may decide not to make a valid ob

jection to evidence. In all such instances, make a note immediately and be pre

pared to state during the critique what valid objections you declined to make 

and why. 

17. Conversely, at times you may make a legally valid objection in carrying 

out your instructions that you regard as tactically unwise. Be prepared during 

the class session to indicate such occasions with reasons for believing them 

tactically unwise. 

18. To conserve time for critique, the trial judge may interrupt proceedings 

during either direct or cross-examination and instruct counsel to summarize one 

or more phases of interrogation planned for use during the assigned hearing; in 

that event, the trial judge may also call on opposing counsel to indicate what 

objections, if any, they would have made. 
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19. Unless otherwise announced, an instructor will serve as trial judge for 

each assignment involving court proceedings. The judge's actions, as well as 

those of counsel, are subject to comment during the critique. 

20. The roles of court reporter and court clerk will be performed by students. 

The instructor will designate a court reporter and a court clerk (or a single 

individual to play the role of a clerk-reporter) for the first session. There

after, it will be the responsibility of these individuals to designate their 

successors in these roles for the following assignment, and they in turn will 

designate their successors. The function of the clerk will be to swear witnesses; 

that of the reporter, to mark exhibits. Each will perform such additional duties 

as may be assigned by the instructor. 

21. When you have a special assignment, you are not permitted to visit an 

earlier meeting of another section on the same assignment. Such visiting would 

interfere with the development of the assignments by individual effort and would 

often make the class session less valuable both to the student counsel and to the 

observers. When you do not have a special assignment for the week, you are per

mitted to attend another section in lieu of your own for good reason, such as 

illness or a conflicting engagement. 

22. With respect to those assignments involving direct and cross-examination, 

students not given the special assignment for the class session may wish to ar

range among themselves for an extracurricular performance in which they take 

the roles of counsel and judge. The instructor will cooperate with any such 

group of students by providing special instructions to the volunteer witness 

whom the students are using. Such voluntary exercises should occur prior to the 

class session to enable the participants to gain the maximum benefit from both 

the exercise and the critique during class. 

23. The grade in this course is primarily determined by the performance on 

the written examination at the conclusion of the course. However, the instructor 

will also consider the performance of a student as counsel and witness in the 

special assignments and as critic. The quality of the class performance may 

cause the final grade to be as much as two points above or below the written 

examination grade, on the scale of points used for a half course. 

24. In the event of a conflict between a Ground Rule and any special instruc

tion in the Assignment Book, the special instruction governs. 
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ASSIGNMENT 1 

Study Chapter I and§§ 2-25, 2-34 through 2-38, 4-6, 4-7, and 9-7 of the Text 

(pp. 1-6, 57-60, 76-86, 169-176, and 307-309). 

The special assignment involves the direct and cross-examination of Lee 

Simpson, a photographer employed by plaintiff's lawyers in the case of Marsh v. 

Fitch, and such use as the parties wish to make of any parts of the deposition 

of Morris Dennis bearing on the photographic evidence. 

Firm A (Counsel for plaintiff): Conduct the direct examination, placing in 

evidence whichever of the four Photographs 1-4 you think wise and as much inter

pretive testimony as is desirable. 

Firm B (Counsel for defendant): Conduct the cross-examination. Also, if 

you think it tactically wise to do so as the circumstances develop, try to get 

in evidence, during the cross-examination of Simpson, Photograph A and any of 

Photographs 1-4 not offered by plaintiff. The defendant's photographer who took 

Photograph A is unavailable, as is Morris Dennis, who it is stipulated now lives 

in Florida. 

Plaintiff seeks damages on the theory, among others, that defendant libeled 

plaintiff by referring to him as a hit-and-run driver. Plaintiff admits driving 

the car that hit the defendant's nephew, a pedestrian, on a lonely country road 

near Austin, Ames, at about sundown on September 17, 1962, and departing from 

the scene of the accident without leaving any identification. Plaintiff claims, 

however, that he did this because he was going for help, leaving the unconscious 

person unmoved, as he thought first-aid procedure required. Plaintiff passed the 

house nearest the scene of the accident, and later telephoned from the second 

house. One of the issues of fact is whether plaintiff deliberately passed the 

first house in flight, thereafter changing his mind and deciding to stop and 

telephone, or instead failed to see the first house and failed also to see the 

driveway and mailbox to the house. 

It has been stipulated that the hour of sunset in Austin, Ames, on September 

17, 1962, was 6:51p.m., Eastern Daylight Time, and that the Weather Bureau Re

cords for Austin, Ames, show that September 17, 1962, was an overcast day, but 

without rain. 
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Excerpts from Deposition of Morris Dennis 
Taken at the Instance of Defendant's Counsel on October 25 2 1963 

Q. (1-27 Summarized.) I live on a farm on Hedgehollow Road about eight miles 
from Austin Centre; I have owned this farm for about forty years. 

In the early dusk of September 17, 1962, Colonel Fitch ran into my place 
and asked to use the telephone, explaining that his nephew had been injured 
in an auto accident on the curve near my farm, that the nephew was uncon
scious, and that the Colonel needed to call the police. He did not stay 
after making his call. I did not accompany the Colonel because I am 71 and 
also a little lame as a result of a broken hip I suffered two years ago. 

My farm is about 200 yards from the center of the curve where the accident 
occurred; it is on the north side of the road at a point where it runs al
most due east and west. The house, a one and one-half story bungalow, is 
about 100 yards from the road and 25 feet high. The barn is 25 yards be
hind the house, farther away from the road. It is a small barn -- about 30 
feet high. The house is about 50 feet by 30 feet and the barn is about 50 
feet by 20 feet. 

In front of the house near the road is a grove of shade trees and ever
greens, two dozen or so, none of them over 25 feet high and 10 inches in 
diameter. Near the house are four or five fruit trees and one quite large 
shade tree. There is also a lot of underbrush along the roadside. 

Q. 28. In your opinion, can the house be seen from the road? 

PLAINTIFF'S COUNSEL: I object to the opinion evidence. 

DEFENDANT'S COUNSEL: Mr. Dennis, you may answer the question. 
A. Could you repeat the question? 

DEFENDANT'S COUNSEL: Mr. Reporter, could we have the last question 
again? (Question 28 was read.) A. I'm sure it can. So far as I know, 
no one has ever had any trouble finding it. 

PLAINTIFF'S COUNSEL: I object. It's irrelevant and not responsive. 

Q. 29. State whether or not your house lights were on at that time. A. I 
don't remember. It's quite possible that they were. 

Q. 30. How wide is the driveway? A. About 10 feet. 

Q. 31. What does the surface of the driveway consist of? A. Mostly sand and 
gravel. 

Q. 32. Is there a mailbox on your property? A. Yes. I have an R.F.D. 
mailbox. 

Q. 33. Where is it located? A. It's a few feet back off of Hedgehollow 
Road, maybe about 10 feet east of the driveway. 

Q. 34. What color is it? A. It's white. 

Q. 35. How high above the ground is it? A. Oh, I'd say about 4 feet. 

Cross-Examination by Plaintiff's Counsel 

X. 1. Now, you testified, Mr. Dennis, that people had no trouble finding 
your place. A. That's right. 

X. 2. You are frequently visited by friends, are you? A. Well, pretty 
often. And family too. 
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X. 3. Your friends and family know where you live, don't they? A. Of course. 

X. 4. It would be fair to say, wouldn't it, that most of the people who visit 
you know where your place is and know what to look for when they're trying 
to find your place? A. Well, I suppose so. 

X. 5. Your mailbox is back off the road a number of feet? A. Yes. 

X. 6. There's quite a bit of underbrush in the area of the mailbox, isn't 
there? A. Some. 

X. 7. In fact the mailbox is partly hidden by underbrush, isn't it? A. I 
think so. 

X. 8. Has the mailbox been moved since the day Colonel Fitch's nephew was in
jured? A. No sir, it's been there for years. 

X. 9. And has your driveway been moved since that date? I mean have you had 
any work done on it to broaden or narrow it or move it one way or another? 
A. Heavens no, it's been like that for years. 

X. 10. Have any of the trees or bushes in the area of the mailbox been cut 
down since the date of this accident? A. No. Not so far as I know. 

X. 11. Have any trees or bushes or other things been added to the area of the 
mailbox since the date of the accident? A. Not that I know of. 

X. 12. Would it be accurate to say that except for seasonal changes, the mail
box and the area immediately surrounding it now look substantially the same 
as they did on the day of the accident? A. Yes. 

Photographs 

Plaintiff's lawyers employed a photographer, Lee Simpson, to take photographs 

of the mailbox from the direction from which plaintiff approached as he was 

driving by the house on the date of the accident. These photographs were taken 

on September 27, 1963, and Lee Simpson has furnished to plaintiff's lawyers a 

memorandum as follows: 

Photograph No. 1. Taken on an extremely overcast day at 5:56p.m., 

Daylight time, September 27, 1963. Camera placed at northerly edge of 

pavement facing west, at a location SO feet east of Dennis mailbox. Height 

of camera lens 5 feet. 

Photograph No. 2. Taken on an extremely overcast day at 5:58p.m., 

Daylight time, September 27, 1963. Camera placed at northerly edge of 

pavement facing west, at a location 30 feet east of Dennis mailbox. Height 

of camera lens 5 feet. 

Photograph No. 3. Taken on an extremely overcast day at 6:00p.m., 

Daylight time, September 27, 1963. Camera placed at northerly edge of 

pavement facing west, at a location 15 feet east of Dennis mailbox. Height 

of camera lens 5 feet. 
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Photograph No.4. Taken on an extremely overcast. day at 6:07p.m., 

Daylight time, September 27, 1963. Camera placed at northerly edge of 

pavement facing north, at a location 10 feet south of Dennis mailbox. 

Height of camera lens 5 feet. 

The location and height of the camera were determined by instructions from a 

member of plaintiff's counsel's firm. All other technical decisions relating to 

the photographic process were made by the photographer. 

Morris Dennis, who is friendly to defendant, observed the photographer's 

activities and notified defendant. Defendant's lawyers then sent out a photo

grapher to take some additional photographs. This was done on October 4, 1963. 

Only one photograph, reproduced here as Photograph A, was taken. Defendant 

wishes to have it in evidence to show the obvious break in the underbrush along

side the road at the point where the driveway is located and to show the relation 

between the mailbox and driveway. The photographer's memorandum to defendant's 

lawyers concerning this photograph is as follows: 

A. Time: 2:10p.m. Daylight time, October 4, 1963. 

Place: Looking northerly from southerly edge of Hedgehollow Road toward 

Dennis mailbox and driveway. Distance of camera from mailbox, 30 feet 

south. Height of camera lens 5 feet. Light conditions: Excellent; clear, 

bright day. 

Pre-Trial Conference 

At the pre-trial conference, the judge explored the possibility of securing 

stipulations between the parties as to the admissibility of various exhibits, 

including photographs. No such stipulations were secured, though as part of the 

procedure, the parties exchanged copies of all of the photographs reproduced 

herein and now have them in their files. 

Defense Preparation for Cross-Examination 

After obtaining copies of Photographs 1-4, defense counsel conferred with 

their photographer to prepare for cross-examination of plaintiff's photographer. 

They showed their photographer plaintiff's pictures, described the factual issue 

to which the photographs were relevant, and inquired whether the pictures were 

accurate. 

They learned the following. Had plaintiff's photographer wished to do so, 

he could have utilized a number of techniques to produce relevant distortion, 

i.e., give an impression falsely favorable to the plaintiff. 
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(1) He could minimize the apparent contrast between the mailbox and the 

foliage and between the driveway and the foliage: 

(a) by use of a colored filter (perhaps green) in taking the picture; 

(b) by the type of film developer used; 

(c) by the technique of film developing; 

(d) by the contrast grade of paper on which the prints were made; 

(e) by the printing technique. 

(2) He could distort the apparent distances between objects, such as 

driveway, foliage, and mailbox. For example, he could use a long-focus lens to 

shrink perspective, or a wide-angle lens to exaggerate it. 

While defendant's photographer is unable to say whether such distortions are 

present in Photographs 1-4 merely by inspecting them, he thinks it fair to as

sume that Simpson will deny that there are any. 

The Trial 

The first witness for plaintiff was a surveyor, whose map of the area was 

identified, admitted in evidence as Exhibit 1, and explained. The second witness 

is the photographer employed by plaintiff's lawyers. Although plaintiff's law

yers might have preferred to call him at a later point in the trial, the photo

grapher insists that it would be most inconvenient for him to appear later, and 

plaintiff's lawyers have decided to accommodate him. 

As a matter of tactics each firm might decide not to make any objections to 

the admission of the photographs. In this assignment, however, we are primarily 

concerned with learning how to get photographs into evidence over determined 

opposition. Accordingly, the lawyers will make every objection that they con

sider to be valid as matters stand at the moment the objection is made, with one 

exception -- defendant's counsel need not object to any photograph which they 

intend to offer in the event plaintiff does not. 

The critique will include discussion of not only the performance of trial 

counsel (the students assigned as Firms A and B) and the tactical advisability 

of their objections, but also the manner in which the photographic evidence was 

developed before they came into the case. 
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Photograph No . 1 
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Photograph No. 2 
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Photograph No. 3 
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ASSIGNMENT 2A 

Study §§ 2-24 through 2-28 and all of Chapter IV of the Text except sections 

included in Assignment 1 (pp. 54-65, 158-169, and 176-205). 

The special assignment, in the case of Palmer M. Charles v. William 0. Kay & 

Gold Fisheries Co., is the presentation of a portion of the testimony bearing on 

the identification of the truck that struck the Charles car. The witness Irma 

Charles is available to testify in person. Testimony from other witnesses, sub

ject to the limitation described below, may be offered from their depositions. 

Firm A (Counsel for plaintiff): Conduct the direct examination of Irma 

Charles. Omit any testimony by her as to the circumstances of the accident and 

her personal observations of the hit-and-run vehicle (including her observation 

and recording of its registration number). You will note that this is the testi

mony covered up to the asterisk in her statement to plaintiff's counsel of May 

26, 1964, which appears below. This testimony will be the basis of a forthcoming 

assignment, 7A. 

For the purpose of this assignment, assume that Mrs. Charles has already 

testified as to the matters you have been directed to omit. Assume further, that 

this testimony was consistent with her May 26 statement to plaintiff's counsel. 

Omit, also, any testimony about the nature and extent of her husband's in

juries and disability. 

Offer any other available evidence bearing on identification of the truck 

and the driver of the truck that struck the Charles car. 

Firm B (Counsel for defendants Kay and Gold Fisheries): 

(1~ Attempt by all valid means to prevent admission of testimony tending 

to connect defendants with the accident on which the suit is based. 

(2) Cross-examine Irma Charles concerning the matters covered in the direct 

examination. Observe the same limitations concerning the subject matter of in

quiry as those stated above in the directions to Firm A. 

One of the bqo students designated as Firm B will represent Kay and the 

other will represent Gold Fisheries. It will be assumed that they are practic

ing independently, not as members of the same firm; and they will cooperate or 

not as they see fit. The attorney representing Kay has been employed to do so 

by the insurance company with which Kay carries an automobile liability policy 

of adequate limits to cover the present claim. The attorney representing Gold 

Fisheries has been employed to do so by a second liability insurer, which carries 
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a "fleet policy" covering Fisheries' trucks. This policy does not cover an in

dividual driver unless he is acting in the scope of employment for Gold Fisheries. 

As a matter of tactics, each firm might make decisions inconsistent with the 

directions given above. In this assignment, however, we are primarily concerned 

with learning how to get evidence admitted over determined opposition. Accord

ingly, counsel will make every objection that they consider to be valid as mat

ters stand at the moment the objection is made; they will not make objections 

they consider to be without merit. 

Be sure to consider the appropriate Ground Rules, including 17. 

Suggestion to All Counsel 

Consider carefully the possibility that certain evidence may be admissible 

against one defendant and inadmissible against the other. If you are counsel 

for one of the defendants, concentrate on providing paramount protection for the 

particular interests of your client, rather than thinking only about the common 

interests of the defendants against the plaintiff. If you are counsel for the 

plaintiff, take account of any possibilities you see for getting evidence admit

ted against one defendant even though it is inadmissible as against the other. 

Some Relevant Ames Law 

1. Ames case law recognizes the customary common-law exceptions to the 

hearsay rule. 

2. Under Ames law, a master is liable for negligent acts of his servant 

committed within the scope of employment. Subseguent admissions of such conduct 

by the servant, however, are ~nadmissible against the master unless the admission 

itself was within the scope of employment. 

3. A recent Ames case, Gordon v. Black Transit Co., 112 Ames 407 (1959), 

quoted with approval the following excerpt from McCormick, Evidence§ 193 (1954). 

• • • when the witness calls the number of a 
business establishment and asks for a parti
cular kind of employee ••• and is connected 
with some one who identifies himself as such, 
this is evidence that he holds this position, 
and generally • • • whoever holds himself out 
in the telephone conversation as qualified to 
transact business within the scope of the or
dinary affairs of the concern, is presumed to 
be authorized to speak for the employer. 
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Complaint 

Palmer M. Charles, plaintiff, claims personal injuries and damages to his 

automobile resulting from a collision with a truck negligently operated by a 

hit-and-run driver. Allegedly the truck was owned by defendant Gold Fisheries 

Company and operated by Kay, in the scope of employment for Gold Fisheries. 

Damages sought are $621 for property damage to the car and $40,000 for personal 

injuries against defendants, jointly and severally. 

Statement of Palmer M. Charles Taken by Plaintiff 1 s Counsel on 

June 15 1 1964 

(Mr. Charles made a substantially similar report to a police investigator, 

and this information is therefore available to defendants 1 counsel.) 

I am 32 years of age. On May 23, 1964, a Saturday, I was driving easterly 

on the turnpike between Beale and Austin, Ames. My wife Irma, age 26, was in 

the back seat, and her brother John H. Castle, age 22, was in the front seat 

beside me. We had been visiting my wife 1s family and were bringing John back to 

Austin to stay with us a few days. At about 11:30 p.m. we were proceeding 

through Northboro, about 40 miles west of our destination in Austin. John was 

asleep. My wife had been asleep in the back seat earlier, but was awake at this 

time. The weather was good and the roads were dry. Repairs were being made on 

the westbound side of the turnpike, and westbound traffic was detoured into one 

of the eastbound lanes; we were proceeding east in the other (the southerly) 

eastbound lane, at a speed of about 35 m.p.h. The posted speed limit was 40 

m.p.h. My lights were on low beam. 

A truck traveling easterly came from the rear of my car and as it was pass

ing cut right in front of me so that the right side of the truck from the door 

back struck the left front fender of my car. I was then slowing down for the 

intersection. The truck was going fast, maybe 45 to 50 m.p.h. There were cars 

coming in the opposite direction. After the impact I lost control and my car 

moved off the road to the right a few feet and then diagonally to the left, 

·colliding with the rear end of the car just in front of me. A man by the name 

of Hood was driving that car; he was headed easterly and had pulled up to a 

stop to enter Williston Street. The truck did not stop. It was a covered truck, 

built-in body, possibly a ton job. I could not tell what kind of truck it was. 

There was a great deal of truck traffic on the turnpike. John was not hurt; he 

did not wake up until we hit the Hood car. At some point during the accident, 

my wife was thrown down between the front and back seats but was not hurt. I 
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suffered three broken ribs. (Other comments about injuries, hospitalization, 

medical treatment, and loss of earnings deleted.) 

Statement of Willis Hood Taken by an Invest .. gator for 

Gold Fisheries' Insurer on May 27, 1964 

My name is Willis Hood. I live in Northboro and I operate the Amoco Station 

(Ames Oil Company) located at Williston and Scott streets in Northboro. 

Last Saturday night, May 23, 1964, at about 11:30 p.m., I was preparing to 

turn left onto Williston Street, near the Northboro-Westboro line. I came to a 

stop to let a westbound car pass. My left turn blinker light was on. Just 

after the westbound car passed, I was about to make my left turn when I heard a 

loud horn blast from behind. I stopped immediately. The next thing I knew, a 

truck was passing on my left, and another vehicle was crashing into me from 

behind. Because of the crash I did not get more than a glimpse of the truck, 

and I could not identify it from what I saw. The truck proceeded on down the 

turnpike without stopping. 

I have read the foregoing one-page statement and it is true and correct. 

Is/ Willis Hood 

Excerpt from Statement by Willis Hood to Plaintiff's Counsel 

on June 19, 1964 

When the truck went by, I was able to see the letter and the first two num

bers of the registration, Ames registration A-43. I remember the numbers be

cause I thought about the fact that they could represent April, 1943, which was 

a very special time in my life. It was the month I was drafted. 

Is/ Willis Hood 

Stipulation Between All the Parties 

The records of the Registry of Motor Vehicles in Langdell include files on 

100 vehicles with numbers beginning A-43. A-4327 was the registration of the 

Gold Fisheries truck that plaintiff alleges was involved in the accident. 

A-4389 was the registration of a one-ton box-type 1962 Ford truck, owned by 

Zenith Appliance Company of Zenith, Ames (on the extreme northerly border of 

Ames, 200 miles from Northboro}. Among the registrations beginning A-43 there 

was no other truck of this type and style. 
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Excerpts from Statement of Irma Charles taken by Plaintiff's Counsel 

on May 26, 1964 

As we approached the point of impact, I saw the truck before it hit us. I 

was seated on the left side of the rear seat. The truck made a loud noise coming 

alongside. I looked back and to the left, through the window on the left side, 

and saw the truck as it was just at the back of our car. I watched it from then 

until the moment of collision. It was very close to us. It cut right in and 

struck the left front side of our car. It was a box-type truck. As it went by 

I got the registration number, Ames registration A-4327. The number plate was 

on the rear where lights shine on it, though I don't remember whether it was in 

the center or on the side. I saw it as it was going by, when the rear of the 

truck was not yet past the front of the car, and just as the truck cut in. After 

the collision with the Hood car, when our car came to rest, I got an envelope 

out of my purse and wrote down the number. I believe I still have the envelope 

somewhere around our house.* 

On Monday following the accident I called the Registry of Motor Vehicles in 

Austin and they told me this registration number was on a truck owned by Gold 

Fisheries Company. I wrote down the name of the company on a memorandum pad I 

had at the telephone table. Then I looked up their telephone number in the 

directory and wrote it down on the same piece of paper. I believe that I still 

have that memorandum too. I dialed the number. Someone answered saying, "Hello, 

Gold Fisheries". I said I wanted to talk with the driver of the truck with reg

istration number A-4327. The man who answered told me to wait. Then another 

man carne to the phone and asked me what I wanted. He said his name was Bill 0. 

Kay. I remember the name because I thought he was kidding when it sounded like 

he was saying "O.K." I asked him if he was operating the truck with number 

A-4327 on Saturday night, and he said he was. I said, ''Well, why didn't you 

stop when you hit us?" And he said he didn't know he hit anybody. 

Excerpts from Deposition of William 0. Kay Taken at the Instance 

of Plaintiff's Counsel on August 17, 1964 

Q. 21. Now, one of the trucks owned by Gold Fisheries was registered under the 
number A-4327, was it not? A. Yes. 

Q. 22. And it was so registered throughout the month of May, 1964? A. Yes. 

Q. 23. You were the person who ordinarily drove that truck? A. Not always. 

Q. 24. But you ordinarily drove it? A. Usually. 

Q. 25. What hours during the day was the truck normally used? A. During 
working hours. On week days, between 5:00a.m. and about 3:00 or 4:00 in the 
afternoon. 
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Q. 26. You were driving that truck on Saturday, May 23, 1964? A. Yes. 

Q. 27. Yes, in fact, you drove it that night, didn't you? A. No sir. I 
drove it that morning until about noon. 

Q. 28. What did you do with it after noon on that day? A. I left it in the 
garage and didn't see it again until Monday morning. 

Q. 29. On Monday, May 25, you took the truck to an auto body repair shop, 
didn't you? A. Yes. 

Q. 30. What was the name and address of that shop? A. Welbilt Body Shop on 
Webster and Amory Street. 

Q. 31. Why did you go there? A. Because I had heard it said that I was in
volved in an accident on Saturday night in the truck. I wanted evidence 
that there was no damage at all to the truck, in case someone decided to go 
after me. Mr. Lane at the body shop looked over the truck and agreed with 
me. 

Q. 32. Then you knew on Monday, May 25, that it had been suggested that you 
were driving the vehicle and had been involved in an accident on Saturday 
night? A. Yes. Someone had told me that. 

Q. 33. And that someone was Mrs. Charles during a phone conversation with you 
on Monday afternoon, May 25, isn't that so? A. No sir. Somebody at work 
told me that Monday. 

Q. 34. Who? A. I don't really remember. There was quite a bit of talk about 
this incident around the shop, but I don't remember who told me. 

Q. 35. In your conversation with Mr. Lane at the body shop, tell us what each 
of you said. A. I told him someone claimed the truck had been in an acci
dent on Saturday night. I told him he could see there was no damage on the 
truck. I told him there must have been a mistake since I hadn't been driv
ing the truck on Saturday night and he agreed it was probably a case of mis
taken identity. He said it certainly didn't look to him like the truck had 
been in any accident. 

Q. 

Q. 

Q. 

36. It is your testimony that you never had a phone conversation with 
Charles? A. That's right. 

37. 

38. 

What is the phone number of Gold Fisheries? A. Warren 6-1555. 

How long has it been that? A. Oh, at least for the past 8 to 10 

Excerpts from Deposition of Officer Willard Krupke Taken at the 

Instance of Plaintiff's Counsel on August 24. 1964. 

Mrs. 

years. 

Q. (1-18 Summarized.) My name is Willard Krupke. I've been with the Northboro 
Police Department for the past twelve years. I investigated an accident at 
the intersection of Williston Street and the Northboro Turnpike during the 
night of May 23, 1964. I prepared a diagram of the scene (plaintiff's de
position Exhibit 1) which I attached to my report. The diagram represents 
a composite from the statements I got from various witnesses. I didn't 
arrive at the scene of the accident until about 25 to 30 minutes after the 
accident. 

Q. 19. Who gave you the information as to the points of impact on the truck 
and on the Charles car? A. Mr. Charles. 

Q. 20. And is that information accurately portrayed on Exhibit 1? A. It is. 
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Q. 21. As part of your investigation, did you discuss this accident with 
William 0. Kay? A. Yes, I did. 

Q. 22. When and where did you have such conversation? A. I spoke to him by 
phone on the evening of Wednesday, May 27, 1964. I called him at his home. 

Q. 23. Tell us please what you said to him and what he said to you. A. I 
told him that we had a report to the effect that he had been involved in 
this accident on the Turnpike Saturday night -- that was May 23 -- as the 
driver of a Gold Fisheries truck. He said that he figured as much and said 
he bet he knew who'd told me that. He said it was Mrs. Charles, the wife of 
the man who'd been injured. He said she'd already made the same ridiculous 
charge in a phone call to him, that it wasn't true, and that he wished she'd 
quit making trouble for him. 

Q. 24. Officer Krupke, were criminal charges ever brought against Kay? A. No, 
it seemed a borderline case for prosecution. 

Q. 25. Did you inspect the Fisheries truck bearing registration number A-4327 
to see whether there was damage on it indicating an accident? A. Yes, I 
did. 

Q. 26. What did you observe? A. Well, there were scratches and dents at a 
number of different places on the truck. But I couldn't identify any of 
them for sure as being of recent origin or indicating a serious accident. 

Q. 27. On what date did you conduct this examination of the truck. A. Wed
nesday, May 27, 1964. 

(Officer Krupke has died since this deposition was taken.) 
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ASSIGNMENT 2B 

Study §§ 2-24 through 2-28 and all of Chapter IV of the ~ except sections 

included in Assignment 1 (pp. 54-65, 158-169, and 176-205). 

The special assignment involves the direct and cross-examination of the wit

ness Karl Kaline in the case of Grubbs v. Passmore Securities Corp., and such 

use as the parties wish to make of excerpts from the deposition of Paul L. Parker, 

who, it is stipulated, lives in New Jersey, just across the state line from Ames 

City, Ames. 

Firm A (Counsel for plaintiff): Conduct the direct examination, placing in 

evidence all documentary evidence, except Document 4, which can be successfully 

offered with the aid of the testimony of this witness, and placing in evidence 

the testimony about Anson's telephone call to Parker, if possible. Elicit only 

that testimony that goes to lay the basis for offering the documents and the 

telephone call. Do not assume that documents must be offered in the order they 

are reproduced helm~. 

Firm B (Counsel for defendant): Attempt to prevent the introduction by 

plaintiff's counsel of the documentary evidence and telephone call; cross-examine, 

attempting to introduce Document 4. 

As a matter of tactics, each firm might make decisions inconsistent with the 

directions given above. In this assignment, however, we are primarily concerned 

with learning how to get documents and conversations into evidence over deter

mined opposition. Accordingly, the lawyers will make every objection they con

sider to be valid as matters stand at the moment the objection is made; they 

will not make objections they consider to be without merit. See Ground Rule 17. 

The Pleadings 

The complaint alleges that plaintiff, Grubbs, held Anson's note for $12,000 

which was not paid at maturity; that Anson executed a confession of judgment for 

the amount of the note but requested plaintiff not to file and enter the confes

sion of judgment; that for the purpose of inducing plaintiff not to file and 

enter the confession of judgment, Anson delivered to plaintiff (through his at

torney, Ka.rl Kaline) a letter from defendant Passmore (Document 3), a copy being 

attached to the complaint, which promised to pay plaintiff $12,000 upon certain 

conditions; that defendant had knowledge of the purposes for which the writing 

was delivered to plaintiff and that the defendant knew that plaintiff, in reli

ance upon the letter, would refrain from filing and entering the confession of 
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judgment against Anson; that in reliance on defendant's promise, plaintiff re

frained from filing and entering the confession of judgment; and that the con

ditions mentioned in the letter were satisfied but the defendant has refused to 

pay the $12,000. 

The first defense of the answer is that the complaint fails to state a claim 

for relief because it shows on its face that the alleged agreement lacked con

sideration. The answer admits that the letter (Document 3) was prepared by Paul 

L. Parker, vice-president of defendant corporation, acting within the scope of 

his authority, and admits delivery of the letter of March 4, 1964, but either 

denies the other allegations of the complaint or alleges a lack of knowledge or 

information sufficient to form a belief. As an additional defense, the answer 

pleads that the alleged agreement was without consideration because, 

(1) defendant company expected to have funds belonging to Anson and pursuant 

to Anson's directions, solely as an accommodation, and without consideration, 

had agreed to deliver such funds to plaintiff, and 

(2) Anson thereafter revoked such directions. 

Defendant's Motion to Dismiss 

Defendant moved to dismiss the complaint under Federal Rule 12 for failure 

to state a claim for relief. The facts (if true), the corporation argued, that 

it has knowledge 

(a) of Anson's purpose in delivering Passmore's promissory letter, and 

(b) that plaintiff would rely on said promise, 

would be irrelevant and would not establish consideration. 

The court denied the motion. In its opinion, it cited Ames cases holding 

that such knowledge might be highly relevant either in establishing consideration 

or in laying the basis for invoking promissory estoppel. While the complaint 

did not specifically allege promissory estoppel, the court read the complaint as 

sufficiently broad to embrace this theory. The court therefore indicated it 

would probably consider as relevant any evidence that Anson had communicated to 

defendant his intention to use Passmore's promise to secure plaintiff's forbear-

ance. 

Assume that the Ames Statute of Frauds is not applicable to this case. 
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Documentary Evidence Available for the Trial 

In view of the results of the pre-trial proceedings, plaintiff's counsel 

wants to use the documentary evidence appearing below in support of his claim 

that defendant made a promise to pay the $12,000 as consideration for plaintiff's 

forbearance, and that such forbearance occurred in reliance on the promise. 
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Document 1 (Confession of Judgment) 

SUPERIOR COURT OF THE COMMONWEALTH OF AMES 

County of Thayer 

Ernest Grubbs, 

Plaintiff, 

against 

Samuel R. Anson, 

Defendant. 

It is hereby stipulated by and between the attorney for the plaintiff in the 

above entitled action and the defendant therein in person, that judgment in this 

action in favor of the plaintiff, Ernest Grubbs, for the sum of $12,000.00 with 

interest from October 22, 1963, against Samuel R. Anson, the defendant therein, 

may be entered and docketed at any time in the Thayer County Clerk's Office with

out further notice to the defendant. 

The defendant herewith acknowledges that he made and delivered to the plain

tiff his promissory note for $12,000.00 in consideration for a loan in said sum 

of which the following is a copy: 

$12,000.00 July 22, 1963 

Ninety days after date I promise to pay to the order of Ernest Grubbs 

Exactly $12,000.00 & Cts. Dollars 

Payable at Industrial Bank of Commerce, 56 East 42 St., Ames City 

Value received Due Oct. 22nd 1963 

Is/ Samuel R. Anson 

The defendant stipulates that he has never repaid said sum and is justly in

debted to the plaintiff for the said sum of $12,000.00 with interest from 

October 22, 1963. 

The defendant further stipulates that he voluntarily appears in this action 

and that he has no defense or offset of any kind whatsoever with respect thereto. 

The defendant further stipulates that his default in answering or otherwise 

pleading with respect to this cause of action may herewith be noted and that a 

judgment in th~ amount hereinabove set forth may be entered and docketed at any 

time without further notice. 
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Dated: March 3, 1964. 

/s/ Karl Kaline 

Attorney for Plaintiff 

Commonwealth of Ames 

County of Thayer 

/s/ Samuel R. Anson 

Defendant in Person 

On this 3rd day of March, 1964, before me personally appeared Samuel R. 

Anson to me known and known to me to be the person mentioned and described in, 

and who executed the foregoing instrument, and he duly acknowledged to me that 

he executed the same. 

Is/ Ruth L. Sellers 

SEAL Notary Public in the Commonwealth of Ames 
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Mr. Ernest Grubbs 

99 West 40th Street 

Ames City, Ames 

Dear Sir: 

- {'(~u~Ltif.·!.t _ L0(_f.2M-1,~-' 
{4_ /y_--fL~J-(~r: /( . 

Jl'-{_, . .;!:C.jl /LC(f-j'l ~u 
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Document 2 (carbon) 

March 4, 1964 

At the request of Mr. Samuel R. Anson, we hereby agree to pay to you, for 

the account of Mr. Anson, the sum of Twelve Thousand ($12,000.00) Dollars~ 

~~~~~~~~ge~~~~~~b-ea~~~~r~~~~~~~~~~~~~within 

thirty (30) days after certain Bonds No. 16-2548/9-64 issued by the United States 

Fidelity and Guaranty Company for Samuel R. Anson have been cancelled and all 

the collateral now pledged to secure said bonds has been released by the United 

States Fidelity and Guaranty Company and returned to us. 

Very truly yours, 

PASSMORE SECURITIES CORPORATION 
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Mr. Ernest Grubbs 

99 West 40th Street 

Ames City, Ames 

Dear Sir: 

Document 3 (original) 

Passmore Securities Corporation 

Williston Building 

Ames City 2, Ames 

March 4, 1964 

At the request of Mr. Samuel R. Anson, we hereby agree to pay to you, for 

the account of Mr. Anson, the sum of Twelve Thousand ($12,000.00) Dollars within 

thirty (30) days after certain bonds No. 16-2548/9-64 issued by the United States 

Fidelity and Guaranty Company for Samuel R. Anson have been cancelled and all 

the collateral now pledged to secure said bonds has been released by the United 

States Fidelity and Guaranty Company and returned to us. 

Very truly yours, 

PASSMORE SECURITIES CORPORATION 

By /s/ Paul L. Parker 

Vice-President 
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Karl Kaline, Esq. 

230 Scott Avenue 

Ames City, Ames 

Dear Mr. Kaline: 

Document 4 

Allan L. Charter 
Counsellor at Law 
Williston Building 
Ames City 2, Ames 

SEavey 4-7494 

August 12, 1964 

I have discussed your letter of August 1, 1964, with Mr. Parker of the Pass

more Securities Corporation, and I referred to your letter of June 8, 1964, 

wherein you quote verbatim a copy of the letter agreement signed by Passmore 

Securities Corporation, and I am quoting from that agreement: 

At the request of Mr. Samuel R. Anson, we hereby agree to pay to you, 

for account of Mr. Anson, the sum of Twelve Thousand ($12,000.00) 

Dollars within thirty (30) days after certain Bonds No. 16-2548/9-64 

issued by the United States Fidelity and Guaranty Company for Samuel 

R. Anson have been cancelled and all the collateral now pledged to 

secure said bonds has been released by the United States Fidelity 

and Guaranty Company and returned to us. 

Mr. Parker, of Passmore Securities Corporation, advised me that at that time 

they did expect to have some funds of Mr. Anson's and that is why they promised 

to pay you, at Mr. Anson's request, but they do not have any funds of Mr. Anson's 

at the present time. He further advised me that there was no consideration 

given to them for their promise to pay you, at the request of Mr. Anson. They 

claimed they were merely going to turn over funds to you at the direction of Mr. 

Anson. Since that time Mr. Anson has revoked his order to pay you. 

In order to clarify the situation I would appreciate knowing if you feel my 

client received any consideration for their promise to pay you the funds, at the 

request of Mr. Anson. I was not aware of the events leading up to this agree

ment, but just by reading the agreement itself, I cannot understand how my client 

could be liable, if there was no consideration for their promise. 
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Is/ Allan L. Charter 

Allan L. Charter 



Deposition of Karl Kaline Taken at the Instance of 

Defendant's Counsel on September 15 1 1964 

(Summarized.) I represented Ernest Grubbs in various legal matters for 

several years before March, 1964. I knew nothing of the Anson transaction until 

a few days before March 3, 1964, when Mr. Grubbs placed the note in my hands for 

collection. The note was in the amount of $12,000, dated July 22, 1963, and ex

ecuted by Samuel R. Anson in favor of Mr. Grubbs. He instructed me to bring suit 

unless I got effective assurance from Anson that prompt payment would be made. 

I communicated with Anson by telephone and made an appointment in my office 

for March 3. Anson appeared on that day, without counsel, and freely admitted 

his indebtedness. He explained that his assets were temporarily tied up. I 

served him with a summons and complaint in an action by Mr. Grubbs against him 

to recover the amount of the note. I then said that I wanted him to sign a con

fession of judgment for the amount he owed. He agreed. I called in my secretary, 

Mrs. Ruth Sellers. I dictated to her the confession of judgment I wanted him to 

sign. I was busy so I told Mrs. Sellers to take care of the details -- that is, 

type up the document, have Anson sign it, then to notarize it and return it to 

me when it was completed. 

While she was typing it up, Mr. Anson was sitting in the outer waiting room. 

I was working on other matters in my office. About a half hour later, Mrs. 

Sellers returned to my office with Mr. Anson and with the document (Document 1) 

and said, "Here it is, Mr. Kaline. It's been signed by Mr. Anson." I thanked 

her and she went back to work. I then signed the document in Anson's presence. 

Anson then asked for further time to raise the money. I refused and said I 

would have to enter judgment on the confession forthwith. Anson then explained 

that he was under indictment in a federal court in Detroit for mail fraud in con

nection with the sale of securities, but he said that the trouble would be cleared 

up shortly, and he would then be able to make payment from the proceeds of securi

ties held by the United States Fidelity and Guaranty Company as collateral for 

its bail bond in the criminal case. Anson expressed fear that his credit stand

ing would be badly damaged by filing of the judgment. 

Finally, Anson said that he could get a promise from Passmore Securities 

Corporation to pay Grubbs $12,000 when this collateral was released. I agreed 

to forbear from filing the judgment if Anson would promptly furnish such an un

dertaking from Passmore. Anson said that he would do so the next day. Up to 

this time I had no previous dealings either with Anson or Passmore. Anson made 

some explanation of his own relations with Passmore. I do not remember the 
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details, but I got the impression that Passmore was in some way involved in the 

mail fraud matter. 

I next saw Anson on the afternoon of the following day, March 4, in my office. 

He brought the original and carbon copy of Document 2. When I saw the document, 

I was angry with Anson because they had stuck in the condition about limiting the 

maximum amount of the payment to the value of the securities. I didn't know any

thing about the securities and, in any case, I wasn't interested in gambling on 

their value. I wanted a flat promise to pay $12,000 when the securities were re

leased. I told Anson this. I also told him that I saw no reason why Grubbs 

should sign the document. I then crossed out those parts of the letter I disap

proved. I told Anson I would go ahead and file the judgment unless they gave me 

a letter in the form we had agreed. 

At that point, Anson said he would call Mr. Parker at Passmore to try and get 

it straightened out right away. He used my telephone to dial a number he read 

out of a little black address book. Anson was standing close to me and I could 

see the page on his address book. I saw Parker's name and a telephone number. 

I do not recollect the number. I assume, however, that was the number he dialed. 

I did not hear the voice on the other end of the telephone. Mr. Anson, as nearly 

as I recall, first asked for Mr. Parker on the telephone. He didn't get him 

directly and said "Sam Anson is calling"; then somebody got on the telephone and 

he said, "Paul, this is Sam; I am over in Mr. Grubbs' lawyer's office, a 'Hr. 

Kaline, with the letter that I promised to give to him and that you gave me. He 

doesn't like the letter and he says first of all he doesn't want to get involved 

with anything dealing with the value of the security. Secondly, he doesn't want 

to get involved with having the premiums deducted from the $12,000, and thirdly 

he sees no necessity for Mr. Grubbs signing that letter. I have to have this 

letter right away, the way Mr. Kaline wants it. I have shown you the confession 

of judgment that I signed and unless you give me the letter the way Mr. Kaline 

wants it he will enter the judgment, and my understanding with him was that he 

would get $12,000 when the bail bonds would be cancelled and the collateral re

turned to Passmore. On that basis he is willing not to enter the judgment. If 

you don't give it to me clearly that way, he is going to enter the judgment. I 

will be over right away." Before he hung up, Anson read Parker the exact portions 

of the letter I wanted deleted. 

After the phone call, Mr. Anson told me everything was O.K. He said he'd 

bring back the letter revised as I wanted it the next day. I told him if he did, 

the deal was still on. I'd hold off on filing his confession of judgment. 
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The following day, March S, he brought Document 3 to me. We didn't discuss 

the matter any further. I never had any personal conversations with anyone from 

the Passmore Corporation except for a phone call from Mr. Parker in response to 

a demand letter I'd written to Passmore on June 8. All he said was that he was 

going to take the matter up with his attorneys. Mr. Grubbs never had any contact 

with Passmore in this matter. He dealt entirely through me. No one from Pass

more Corporation was ever present during any of my dealings or Mr. Grubbs' deal

ings with Mr. Anson. 

I am not personally representing plaintiff in this matter because I assumed 

I'd probably be a principal witness. I've .not been paid for my services in con

nection with the proceeding. I expect to bill for my time spent as a witness and 

in preparation for this trial, on an hourly basis. 

With reference to Document 4, I do not know Allan L. Charter well enough to 

recognize his signature on the letter, but I assumed when I got the letter that 

it was from him. My letter of August 1, 1964> referred to in the letter of 

August 12 purporting to be from Charter, was addressed to Passmore Securities 

Corporation. It was a demand for payment of the $12,000 as promised in their 

letter of March 4, 1964. Likewise, the letter of June 8, 1964, was addressed to 

Passmore Securities Corporation and was a demand for payment of the $12,000. 

About a week after I posted the letter of June 8, 1964, I received a telephone 

call from a person identifying himself as Paul L. Parker, Vice-President of Pass

more Securities Corporation, acknowledging receipt of the letter of June 8 and 

stating th~t he would have to take the matter up with the attorneys for Passmore 

Securities Corporation. I received no further response, and then I wrote my final 

demand letter of August 1, 1964. I have no doubt that Charter was, as he pur

ported to be, counsel for Passmore, but I have no positive information to that 

effect. 

I admit that I did not reply to the letter of August 12, 1964, from Charter. 

I agree to have the original of that letter available when this case is called 

for trial. I certainly was not admitting there was no consideration for defen

dant's promise. I just concluded I would have to sue and that there was no point 

in writing more letters. 

I have not been able to locate Anson. Counsel for Passmore furnished me 

with a California address for him, but he could not be found there. I've check

ed with people in California, however, and I'm told that the record shows bank

ruptcy proceedings against Anson in California. 
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Deposition of Paul L. Parker Taken at the Instance of 

Plaintiff's Counsel on September 15, 1964 

Q. (1-58 Summarized.) I am Paul L. Parker, Vice-President of Passmore Securi
ties Corporation. During 1963 Samuel Anson had a dispute with us over the 
amount of commissions we owed him for sales of securities he'd made in our 
behalf. In January, 1964, he became involved in a federal mail fraud charge 
and was placed under arrest. He got in touch with us and told us that bail 
had been set at $15,000. He had sought a bail-bond from the United States 
Fidelity and Guaranty Co., but they apparently wanted some collateral before 
they'd write the bond. Anson owned no property to offer as collateral. He 
asked us to put up the money we owed him so he could make bail. We agreed 
to post securities, valued at about $12,000, as collateral for the bail-bond. 
We further agreed these securities would be his payment in full on the dis
puted claim for commissions. It was understood that when the criminal case 
was all over and the collaterai returned to us by U.S.F. and G., we would 
transfer the securities to his name in settlement of his claim. 

Q. 59. When did you next discuss the matter of these securities with Anson? 
A. That was on March 4, 1964. 

Q. 60. What was said by each of you? 

DEFENDANT'S COUNSEL: I object. No foundation. 

Q. 61. When and where did this conversation take place? A. Sometime on the 
morning of March 4, 1964, I believe. He carne to my office. 

Q. 62. Who was present during this conversation? A. Just the two of us. 

Q. 63. Tell us substantially what each of you said. A. He asked that I give 
him a letter on behalf of Passmore Corporation agreeing to pay Grubbs $12,000 
when the securities held by u.s.F. and G. were returned to us. I said, "O.K. 
It's your money·and we'll do whatever you say with it." 

Q. 64. And did you draft such a letter? A. I did. 

Q. 65. And you gave it to Anson? A. Yes. I gave him the original and a car
bon copy, each signed. Anson was to have Grubbs sign the copy and then re
turn it to me for my file. 

Q. 66. And he took those with him? A. That's right. 

Q. 67. Now when did you hear, from Anson regarding this letter? A. He phoned 
me later on March 4, 1964, at my office. 

Q. 68. You recognized his voice? A. I did. 

Q. 69. What was said during that conversation? A. He told me that Mr. Kaline, 
the attorney for Grubbs didn't want any statement in the letter about limit
ing the maximum amount we'd pay to the value of the securities. He also 
said Kaline didn't want any space on the letter for Grubbs to sign it. I 
said, '~11 right, we'll go along with it. Corne by this evening. I'll have 
the revised letter prepared by the time you get here." 

Q. 70. How was it that you agreed to remove the clause limiting your agreement 
to pay to the value of the securities? A. Well, the securities were worth 
more than $12,000 and we were pretty confident the value would hold up. Be
sides, we wanted to help Anson. He'd had a pretty rough couple of months. 

Q. 7!. You wanted to help Anson? A. Yes. 

Q. 72. And you knew that a revised letter of the type Anson requested would 
help him? A. Well, he said so. 
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Q. 73. And he explained, didn't he, that it would help him because Mr. Kaline 
would refrain from filing a certain confession of judgment against Anson if 
you supplied the revised letter? A. No, Anson didn't tell me about the de
tails. I wasn't trying to pry. 

Q. 74. You didn't know why he wanted the letter? A. Only because Mr. Kaline 
was pushing him for such a letter from us. I didn't know why. 

Q. 75. Did you at any time get any other phone calls from Anson relating in 
any way to this transaction, to the $12,000, or to your letter or letters to 
Mr. Grubbs? A. No, that was the only one. 

Q. 76. Anson told you in that phone conversation that he was calling from Mr. 
Kaline's office, didn't he? A. No, I don't think so. My recollection is 
that he said he was calling from Mr. Grubbs' office. So far as I know he 
never called me from Mr. Kaline's office. 

Q. 77. Then Anson returned both the original and copy of the letter to you? 
A. Yes, he did. 

Q. 78. I show you what has been marked plaintiff's Exhibit A (Document 2) and 
ask you if that is one of the documents which Anson returned to you. 
A. Yes. That is the carbon copy. 

Q. 79. Now, do you know who made the inked changes on Exhibit A? A. No I 
don't. It carne back that way. 

Q. 80. Exhibit A is a carbon, is it not? A. Yes. 

Q. 81. Do you have the original of which Exhibit A is a copy? A. Yes. It's 
in our files. 

Q. 82. I show you what has been marked plaintiff's Exhibit B (Document 3) and 
ask what it is. A. That is the revised letter I prepared in response to 
Mr. Anson's request. 

Q. 83. What did you do after preparing it? A. I signed it and turned it over 
to Mr. Anson. 

Q. 84. You knew, of course, he was going to deliver it to Mr. Kaline, as Mr. 
Grubbs' attorney? A. Of course. That's what it was for. 

Q. 85. Now, did you in fact make payment to plaintiff in accordance with the 
terms of the letter? A. No. 

Q. 86. Why not? A. Well, some time in April, Anson was convicted and fined 
on this mail fraud charge. He told us he had changed his mind -- that he 
wanted the securities so he could pay his fines. He said we should forget 
about paying Grubbs. We figured it was his money. He was entitled to it. 
So when we got the securities back from u.s.F. and G. -- that was on April 
22, 1964, we transferred them to Anson as we had pro~sed. 

Q. 87. You felt your agreement to pay Mr. Grubbs was not binding on you? 
A. That's right. We never asked or got anything by way of consideration 
from anyone for that letter to Grubbs. We did it as an accornodation. 

Q. 88. You knew, didn't you, that Mr. Grubbs had held back on filing a con
fession of judgment in the amount of $12,000 against Anson because of your 
letter? A. No sir. We knew nothing about Grubbs' reasons or Anson's 
reasons in connection with the letter. I figured that was none of my busi
ness and Anson never told me or anyone else at Passmore Corporation so far 
as I know. 
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ASSIGNMENT 3 

Study §§2-1 through 2-14, 9-1 through 9-6, and 9-9 through 9-12 of the~ 

(pp. 7-36, 293-307, and 312-317). 

This assignment is based upon the case of David Bates v. Jonathan L. Dunn. 

Assume that on the first day of the trial before a jury, counsel for plaintiff 

offered only the testimony of plaintiff, summarized below, and then rested. De

fendant thereupon moved for directed verdict, and the motion was denied. Court 

was then adjourned for the day. The events of this assignment occur on the fol

lowing morning. 

Firm A (Counsel for plaintiff): When you come into the courtroom the morn

ing after resting your case, your client hands you the note reproduced pages 42-

43, infra, saying it contains a very important message which he wrote out rather 

than waiting to tell you orally because he was afraid there might not be time to 

talk. The class period performance will commence as of the moment after you read 

the note and receive advice from the clerk that the judge will be delayed for 

about fifteen minutes because he is hearing an application for a temporary in

junction in chambers. You are to do the following during the class period: 

1. Interview your client about the matter referred to in the note he has 

handed you. (This is to occur as if you were taking advantage of the fifteen 

minute delay in resumption of trial to conduct this interview. You will not 

have an opportunity to see your client before the class period, though this note 

is being given to you with the assignment to allow you time to consider the pro

blem.) DEFENSE COUNSEL WILL LEAVE THE ROOM DURING THIS PORTION OF THE ASSIGNMENT. 

2. State what action, if any, you would take in view of the information ob

tained from your client in the note and the interview, and be prepared to explain 

during the critique. 

3. Proceed on the assumption that, regardless of what your own preferred 

course of action might have been, the senior partner of your firm has advised 

you to put Bates back on the stand and straighten matters out as best you can. 

It is left to you to work out the method of doing this. This is your central 

task. 

Firm B (Counsel for defendant): 

1. Cross-examine the plaintiff on the subject matter of the direct examina

tion during the class period, exploiting as best you can the fact that part of 

his testimony on direct examination was untrue. You will not be permitted to go 

into matters covered in the previous day's testimony except to the extent they 
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are directly tied in with the subject of the direct examination during the class 

period. It is, of course, unrealistic to believe you would have access to Bates' 

note to his own counsel, and you are to assume you do not for purposes of the 

class exercise. However, you would realize that Bates might appreciate the fact 

that he is about to be exposed when he spots Delbert in court. You, therefore, 

suspect that Bates may admit his "oversight" to his attorneys and that Delbert's 

testimony will not come as a total surprise to them. 

2. On the assumption that no further testimony (either from Bates or any 

other witness) is offered by plaintiff before your decision must be made, state 

whether you would rest without introducing evidence on behalf of defendant, and 

be prepared to give reasons for your decision during the critique. 

3. State what, if any, effect plaintiff's actions during the class period 

would have on your decision in response to paragraph 2. 

Background of the Case 

Jonathan L. Dunn, an underwriter of Lloyd's, London, issued to David Bates, 

doing business in Gray, Ames as Bates & Company, wholesale jeweler, an insurance 

policy in the sum of $40,000 against loss of or damage to described jewelry 

arising from any cause whatsoever, with certain exceptions. One clause of the 

policy excepts from coverage any 

Loss of or damage to property insured hereunder whilst in or upon 

any automobile unless, at the time the loss occurs, there is actu

ally in or upon such vehicle the Assured or a permanent employee 

of the Assured, or a person whose sole duty it is to attend the 

vehicle. 

Bates claims that jewelry valued at $75,000, and included within the descrip

tions in the policy, was stolen from a car in Dayton, Ohio, on January 8, 1964. 

He had rented the car from a Lease-Ur-Wheels garage. Bates telephoned the under

writer at 3:15 p.m., January 8, reporting that a case containing the jewelry 

(which he was using as samples in calling on retailers) was stolen from the car 

while it was in the custody of Lease-Ur-Wheels for a few minutes, as he was ar

ranging for a parking attendant to drive him to one of the downtown jewelry stores 

where parking was unavailable. 

The Pleadings 

Plaintiff filed suit against the defendant in March, 1964. The allegation 
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as to the theft stated simply that the jewelry was stolen on January 8, 1964, from 

the Lease-Ur-Wheels vehicle while it was properly attended, within the meaning 

of the insurance policy. The complaint did not indicate the precise geographic 

location of the theft. 

Defendant's answer alleged lack of knowledge or information sufficient to 

form a belief as to the truth of the averment of loss of jewelry by theft. A 

separate paragraph of the answer alleged that if the plaintiff lost jewelry on 

January 8, 1964, the loss occurred while the jewelry 1;-1as in or upon an automobile 

at a time when there was not in or upon the automobile the assured or a permanent 

employee of the assured, or a person whose sole duty it was to attend the vehicle. 

An Ames Decision 

The only prior Ames decision involving interpretation of the type of policy 

quoted above is Harbin v. Brien, 43 Ames 2d 307 (1956). In that case, the lower 

court, after a non-jury trial, entered judgment for plaintiff, finding that an 

attendant who had agreed to attend the vehicle and was nearby when the theft 

occurred was actually 11in or upon 11 the vehicle. The appellate court affirmed by 

memorandum opinion saying only that (despite contrary law in other jurisdictions) 

in this state the burden of proving that the loss occurred while the property 

was in an automobile was upon the insurer; but having established that, the bur

den of proving that the vehicle had been properly attended at the time of the 

loss fell upon the insured. This burden, held the court, had been discharged by 

plaintiff. The briefs in that case disclose that plaintiff argued the following: 

(1) In the phrase "actually ••• upon such vehicle," the word "upon" makes 

no sense as applied to a car unless it means "near to, 11 as in the statement, 

"He came upon the stalled car unexpectedly." Therefore, a person is "actually 

• upon such vehicle" if he is standing near to it while assigned the duty 

of attending it. 

(2) "Sole duty" does not mean the person has no other duty at any other 

time. Thus an attendant who agrees to guard a vehicle, is, until he is relieved 

or makes other arrangements, under the "sole duty" to attend it. 

Summary of the Testimony of David Bates during Trial 

Direct Examination 

My name is David Bates. I live at 1642 Langdell Blvd., Apt. 8, in Gray, 

Ames. I own the Bates and Company firm, which is a wholesale distributor of 

jewelry. The business is located at 410 Main Street in Gray. We travel the 
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eastern half of the country, calling on our retail jewelry accounts. [The in

surance policy and the proof of loss were identified and offered in evidence.] 

In January, 1964, I made a business trip to Dayton, Ohio. I carried a stock 

of jewelry with me in two sample cases. On January 8, I had occasion to go to an 

appointment in Springfield, Ohio. I left Dayton at 8:30 a.m. in a car rented 

from the Lease-Ur-Wheels Company, located on Second Street in Dayton. The car 

was a two-door Chevrolet. I returned the car to the rental company just before 

3 o'clock in the afternoon. 

As I got there, the garage attendant (whose name I later learned to be John

ston) waved me in. I made the left turn, drove the car into the garage, and stop

ped. I told Johnston that he should obtain a driver to take me and my jewelry 

cases to one of the stores on Main Street where I had an appointment. I gestured 

toward the back of the car, and I said, "There are two cases in the back of the 

car. You stay with them." He said "O.K.", if I would promise to come right back. 

I said I would. I stepped out of the left side and Johnston got into the driver's 

seat. I crossed the exit lane. He drove away and brought the car to a stop at 

the rear portion of the garage. After I paid the bill, I left the office and 

went to the car. The attendant whom Johnston had obtained for me was standing at 

the car. As I started to enter the car, I immediately noticed there was only one 

sample case, instead of the two. We immediately called the police. The stolen 

case and jewelry have never been recovered. 

Cross-Examination 

I went to the Dayton garage about 8:30 in the morning on January 8. I rented 

a car there to drive to Springfield. Before I started the trip, the cases were 

on the floor, behind the front seat -- one case behind the right and one behind 

the left. One case contained diamond-mounted jewelry and the other case contained 

mountings. The value of the case containing the mountings is between $18,000 and 

$19,000. The value of the case which held the diamonds is close to $76,000. 

Each case was about the size of an attache case. I'm sure the two cases were in 

the car when I drove back into the Dayton garage later that afternoon. I remember 

putting them in the car as I left Springfield, and I did not leave the car until 

I reached the Dayton garage. I started the trip alone, drove to Springfield 

alone, and returned alone. My call in Springfield was at the Manley Jewelry 

Company. I worked with the owner of the store. I showed him what he was inter

ested in. I left Springfield about 2:00p.m. to return to Dayton. 
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Statement of Roger Johnston Taken by Defendant's 

Investigator on January 9z 1964 

I am employed by the Lease-Ur-Wheels Company on Second Street in Dayton, 

Ohio. I have been working for the company about twenty months. I am the garage 

manager. I was at the front entrance of the garage about 3 p.m. on January 8, 

yesterday. The garage was very busy at that time. I saw a car waiting to make 

a left turn into the garage; it was one of the rental cars, a new Chevrolet. I 

gave a signal to him and he made a left turn and came into the garage. He stop

ped right in back of a truck that was parked in front of him, a white laundry 

truck. About one to two feet of the Chevrolet extended onto the sidewalk. When 

the Chevrolet came up and stopped, I went to the car and opened the door; the 

driver started to come out of the car. He asked me to get a driver to take him 

over to Main Street. During our conversation I was standing on the outside of 

the left door when it was opened. He asked me to watch his car for him but I 

didn't realize he had valuable jewelry in it. 

After the conversation was ended, he went into the office. I then stuck my 

head into the window and jotted down the speedometer reading of the car. I con

tinued around to the rear of the car and raised the lid and checked the spare of 

the car, continued on around the right side of the car, noting if there was any 

damage to the automobile. The inspection took about a minute. After that I went 

to the white laundry truck and took down its speedometer reading and proceeded on 

back to the back end of the driveway outside the office, at the far end of the 

driveway, just off to the left of the driveway. It was about fifty to sixty feet 

from the Chevrolet to the office. Every once in a while I glanced back at the 

Chevrolet car. After I had filled in the inspection card, I turned the card in 

to the office through a window we had for that purpose. I then went back to the 

car. All this probably took around a minute or a little more. When I got back 

to the Chevrolet, I got into the car and noticed that the right door was ajar. 

I closed it and drove the car to the back part of the garage. I called an atten

dant to drive Mr. Bates over to Main Street and went back to my regular duties, 

looking over at the Chevy every once in a while. 

In a minute or two Mr. Bates came over to the office and said a case of 

jewelry was missing from the car. He called the police from the office. While 

I was standing in front of the office, I did not see anybody open the door of 

the car, nor did I see anything that took place around the Chevrolet car. I did 

not see anyone remove one of the jewelry cases from the car at any time, though I 

suppose there would have been time for someone to do so. The garage was pretty 
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busy during that time of day. People were continually walking in and out of the 

garage. 

The above statement is true. 

Is/ Roger Johnson 

Additional Evidence Available to the Defense 

Later in the afternoon of the alleged theft, Sam Traill, defendant's inves

tigator, examined the Chevrolet which had been rented to plaintiff. He discover

ed in the crack between the front seat cushion and backrest a gasoline credit 

card receipt, dated January 8, 1964, for payment of $1 to the Last Chance Service 

Station, located on the main highway between Springfield and Dayton, just outside 

Springfield. The receipt contained a notation, "Right front tire and spare 

shifted." The investigator went to the Last Chance Service Station, found that 

Thomas R. Delbert had done the work and prepared the receipt, and obtained from 

him the following statement. 

Statement of Thomas R. Delbert Taken by Defendant's 

Investigator on January 9, 1964 

On the afternoon of January 8, 1964, about 2:15 p.m., two men stopped in a 

late model, two-door Chevrolet, which I recognized as a Lease-Ur-Wheels rented 

car. The driver was in a hurry and told me to shift the right front tire and 

spare because the right front tire was making a thumping sound and he was afraid 

he wouldn't make it back to Dayton. As I worked on the car, both of the men 

stood off a little way, watching and talking in a low tone. I could not hear 

what they were saying. They were in the station just long enough for me to shift 

the tires - only about 5 or 10 minutes. I have never seen either of them before 

or since. I'm pretty good at remembering faces and I think I'd recognize the 

driver if I saw him again. 

Is/ Thomas R. Delbert 

Note Given by Mr. Bates to his Attorneys In Court 

on the Morning of the Second Day of Trial 

I saw in the corridor a few minutes ago a man who I think was an attendant 

at a service station where I stopped to have a thumping tire shifted from the 

right front to the spare as I was returning from Springfield to Dayton on the 
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day of the theft. I'm afraid they may have him here to testify that I was not 

alone. I am sorry that I did it, but I lied about being alone. I picked up a 

hitchhiker at the edge of Springfield, just before I noticed the tire trouble. 

He introduced himself as a business school student, and I indicated that I was 

in the wholesale jewelry business. He expressed great interest in the opportuni

ties in the jewelry trade, both retail and wholesale, and we talked on that sub

ject most of the way to Dayton, including the period of our stop at the service 

station. I don't remember for sure, but I probably told him during the course 

of our discussion about the jewels in the car. I do not know any way of identi

fying the young man; I do not even recall what school he was attending. I left 

him off in Dayton at the main highway that goes through to the west. I didn't 

mention this before because I thought it would confuse the situation, since I 

did not think it possible that he had anything to do with the theft of my jewelry 

case. I don't know how they found out about this, but it may be that I left the 

service station receipt in the rented car. 

Now that I think about it, it is possible that the hitchhiker took the case 

when he left. He had a suitcase that he had flung in the rear seat when he got 

into the car. I didn't watch too carefully as he got out. I had driven off on

to the shoulder of the road to let him out but part of my car was still on the 

road and I was watching the traffic. I'm sure I saw both cases when I left the 

service station. I assumed they were still there when I entered the garage in 

Dayton but I'm not 100% sure I actually looked. I never got out of the car be

tween the service station and the garage. The reason I lied was that I was 

very excited when I reported the theft to my insurance agent and I was afraid 

my policy might not cover me if I had taken on a hitchhiker when the jewelry 

was in the car. 
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ASSIGNMENT 4 

Study Chapters V and VI of the~ (pp. 206-234). 

This assignment concerns the jury charge in Sanders v. Bennett. A memoran

dum of law concerning the case and a record of trial proceedings appears as Ap

pendix A, infra. 

Firm A (Counsel for plaintiff). 

Firm B (Counsel for defendant). 

Not later than two weeks before the class meeting on this assignment, re

quests for instructions to the jury are to be submitted by counsel for each party 

to the instructor. These will be duplicated and distributed to class members so 

as to permit preparation in advance of the class meeting. 

The class session will commence with a conference in which the trial judge 

will indicate generally the content of his intended charge (as would ordinarily 

be done before the attorneys' summation to the jury). Counsel will be given an 

opportunity to make additional or modified requests for instruction. It will 

then be assumed that the summation has occurred (though it will in fact not take 

place until the following class session). The trial judge will then proceed to 

give his oral charge to the jury. Upon completion of the charge, counsel will 

make such objections to the charge as they consider appropriate. Critique by 

the class will follow. 

Note to counsel assigned for Assignment 5: The conference that opens 

Assignment 4 would normally be followed by your summation. It is suggested you 

take careful notes of the judge's views in this preliminary conference since 

they will, of course, be applicable to your summation in Assignment 5. 
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ASSIGNMENT 5 

Study Chapter VII of the~ (pp. 235-284). 

The special assignment will be the s~tion in Sanders v. Bennett. A mem

orandum of law concerning the case and a record of trial proceedings appears as 

Appendix A, infra. 

Firm A (Counsel for plaintiff). 

Firm B (Counsel for defendant). 

It will be assumed that the summation is being made before the court charges 

the jury (though in point of fact, the charge was given during the preceding 

assignment); it will, however, be assumed that counsel have been advised by the 

trial judge (in the preliminary conference held during the preceding assignment) 

of the general content of his planned charge. These previously expressed views 

are applicable to the present assignment. 

Each party will be allowed 30 minutes. The two attorneys for each party may 

divide their time as they choose. Both attorneys for the defendant will speak 

before either of the attorneys for the plaintiff. 
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ASSIGNMENT 6 

Study §§2-15 through 2-23, 2-29 through 2-33, and 3-1 through 3-5 of the 

~ (pp. 36-54, 65-76, and 87-98). 

The special assignment is the direct and cross-examination of the witness 

Chester Milford in the case of Evan Olson v. Timothy Raines. 

Firm A (Counsel for plaintiff): Conduct the direct examination, offering 

whatever testimony you consider useful in relation to the issue of the defendant's 

negligence. 

Firm B (Counsel for defendant): Conduct the cross-examination. 

Pleadings 

Olson, a resident of Thayer, Ames, alleges that while he was driving east on 

Route 30 in Ames on February 19, 1963, his car was struck by a westbound vehicle 

negligently operated by Raines, a resident of Pennsylvania. Olson prays for a 

judgment of $57,645 for personal injuries and damage to his car. Raines admits 

the collision, denies negligence, denies the amount of damage, and pleads con

tributory negligence as a complete bar (Ames does not have a comparative negli

gence statute). 

Excerpts from Deposition of Evan Olson Taken at the Instance 
0 

of Defendant's Counsel on April 6 2 1964 

(Summarized.) I live in Thayer, Ames, and am a barber. On the 19th of 

February, 1963, I was involved in an automobile accident at a point on High

way 30 about three miles east of Little America, Ames. The accident occurred 

somewhere between 10 and 11 in the morning, maybe 10:20 or 10:30. The driver of 

the other car was Mr. Raines. 

The day was nice with the temperature about 20 degrees. Within a half mile 

or mile from the scene of the accident there were continuous slick spots at dif

ferent times. I was driving with chains on the rear wheels. My car was a 1962 

Ford. I was driving on my side of the road at the time of the collision, possi

bly two feet from the right-hand side of the highway. ,The road was a good high

way of black-top construction. 

I was proceeding east and observed a car approaching from the opposite di

rection. Suddenly he went out of control; that is, he just loomed up in front 

of me sideways in my lane. The event occurred about 25 feet away from me. He 

went into what looked like a spin, just the glimpse I got of it; he just went 
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out of control and spun, the front end of his car coming first, but it was coming 

sideways. With reference to the center of the road, his car was pointed back to-

ward his side of the road. He came possibly 8 or 10 feet on my side of the road. 

The only thing I can remember is trying to turn to the right. I don't think I 

got very far. The left front of my car and the left side of his car collided 

just about in front of the front door, I think, on his car. 

My car did not skid in any way prior to the time of the collision and it was 

not out of control. I stayed at the scene of the accident for some time but can 

not say how long it was before the ambulance got there. I was somewhat dazed. 

I had received a blow on the forehead. 

Excerpts from Deposition of Timothy Raines Taken at the Instance 

of Plaintiff's Counsel on April 13 2 1964 

(Summarized.) We stopped at Green River for approximately five minutes. I 

can not say exactly when I left Green River but would say somewhere between 9 and 

9:30. 

The highway west of Green River was clear of ice for a while. There was a 

little snow in spots, but the road was not covered. I do not know exactly how 

fast I was going out of Green River. Further west, closer to the scene of the 

accident than it was to Green River, I looked at the speedometer, at which time 

I was going 31 m.p.h. I remember passing only one vehicle after leaving Green 

River. The condition of the road at that point wasn't like the accident scene. 

I do not know how fast I was going at the time I passed the other automobile. I 

increased speed slightly to get ahead of it. • 

My wife was sitting directly ~ehind me at times and other times she would 

sit on the front edge of the seat leaning over the front seat talking to me. No 

one was in back with her. John Hendrickson, a sailor who was with me on the sub

marine Nautilus, was in the front seat with me. He was asleep, and to my know

ledge he had slept most of the way. 

I skidded only once and that was the skid that threw me out of control. I 

believe a rough spot in the ice caused me to skid. It was an abrupt, sudden 

throwing of my car, the back end over into the other lane, .and I immediately 

turned my wheels into the skid. That's all I did. I was about 150 feet away 

from the other car when I started skidding. The road was slippery, and I guess 

I could refer to it as slush having frozen, just roughness and slight ruts in the 

road. The condition of the road for several miles back was about the same as at 

the scene of the accident. When I first ran into this condition, I reduced speed. 

I reduced it to 30 m.p.h. and tried to keep it on 30. 
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I did not have chains on my automobile. I did not have snow tires, just the 

tires that came with the automobile when I bought it, just regular city treads. 

The automobile was six days old. 

Statement of Chester A. Milford 

Taken by Plaintiff's Counsel on February 26z 1963 

My name is Chester Ambrose Milford. My address is No. 6 Nathaniel Lane, 

Langdell, Ames. My business address is 916 Beale Blvd., Langdell. I have been a 

plumbing contractor since 1960. Prior to that I was a police officer with the 

Langdell Police Department for 6 years. 

While on a business trip on February 19, 1963, at about 10:30, I came upon 

the scene of an accident on Route 30 near Little America, Ames, involving cars 

operated by Timothy Raines (hereinafter called Car #1) and Evan Olson (hereinafter 

called Car #2). I more or less took charge of caring for the injured and control

ling traffic until a police officer arrived. 

I had seen Car #1 (Pennsylvania license) earlier that morning. It passed me 

once between Rock Springs and Green River about 2 miles east of Green River and 

again about 3 miles west of Green River. Both of us were going west on Route 30. 

Car #1 was going about 35 or 38, while I was traveling at about 20 or 25 m.p.h. 

The first time he came up rapidly where the road was very icy. The second time 

he passed me he was going faster -- probably 45, maybe 50. No other cars passed 

me between that point and the scene of the accident. 

I talked with the driver of Car #1 at the scene of the accident. I asked him 

what happened. He shrugged his shoulders and said, "I don't know. I was going 

too fast, I guess." 

About an hour later traffic had backed up in both directions and the crowd 

wanted through. There was no highway patrolman present. Mrs. Raines was lying 

in such a position that to allow traffic to go through would have been dangerous 

and I did not want Mrs. Raines or anyone else moved. No traffic could move be

tween the cars. Mr. Raines said in the presence of these people there, and I 

can't tell you who they were, '~aybe if we moved her just a little bit, maybe 

some of these people are in a hurry like I was." 

I have read the foregoing statement and it is true and correct. 

/s/ Chester A. Milford 
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Diagrams I and II from the investigation notes of Officer Trainor of the Ames State Traffic Patrol, prepared on 
February 19, 1963, from information given by various witnesses to the accident. 
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Diagram III - Position of Vehicles After Accident 

Diagram III from the investigation notes of Officer Trainor, prepared on 
February 19, 1963. 

Memorandum of J.J. Harrington, Insurance Company Investigator, 

to Defendant's Counsel Dated March 1 2 1963 

(The existence of this memorandum is unknown to plaintiff's counsel.) 

Milford is an intelligent witness and a smooth talker. He would like to be 

a witness - he was grasping for something he could say that would be important. 

He volunteered during my interview of him (see statement below) that the Raines 

car had passed him twice at earlier times on the morning of the accident - once 

before they reached Green River and a second time just west of Green River. He 

said Raines was going about 35 or 40 each time (speed limit is higher, but he 

said there was glare ice in spots all the way). He seemed to want this in the 

statement at first, but was willing to leave it out when I explained that it was 

too remote to be admissible in evidence. 

You will note that Milford's statement says he was alone. He seemed evasive 

when he said it, and my other investigation had indicated that he had a female 

companion. Not wanting to antagonize him, I completed the statement as he gave 

it and got his signature on each page. Then I pressed him about being alone, 

and he became very angry. He said, "I still say I was alone, and that's the way 

it 1 s going to be." I said, ''Your business is your business, even if it 1 s monkey 

business." 

Milford protested that I had him all wrong, and said: '~ouldn 1 t you protect 

an innocent person in an above-board situation which might be misconstrued?" 

I mollified him by saying I certainly would, and we parted on apparently good 

terms. 
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This interview occurred on March 1, 1963. 

Is/ J.J.H. 

Statement of Chester A. Milford Taken by Defendant's 

Investigator J.J. Harrington on March 1 2 1963 

(The existence of this statement is known to plaintiff's counsel, 

but not its precise content. Milford was not given a copy.) 

My name is Chester A. Milford, 916 Beale Blvd., Langdell, Ames. I have had 

experience as a police officer in the past and have investigated dozens of acci

dents. 

I do a substantial amount of traveling throughout Ames. On February 19, 1963, 

at about 10:20 or 10:30 a.m., I came upon an accident between two cars on Route 

30 about three miles east of Little America, Ames. I was alone at the time. I 

later identified the two drivers as Timothy Raines and Evan Olson. The weather 

was clear, visibility good. The road was icy in spots. There was no fresh snow. 

The road runs in an east-west direction at the point of the accident. When 

I came upon the scene, the two right wheels of the Olson car (eastbound) were off 

the hard surface, and the two left wheels were still on. It was on the south 

side of the road facing east, almost exactly parallel to the edge of the 

LEnd of page 1; signature "Chester A. Milford" appears at bottom of page./ 

hard surface. The Raines car was slightly to the rear (west), and at a 45-degree 

angle with the front end facing the Olson car. There was only about three or 

four feet between the cars - not enough room for another car to go through. The 

rear end of the Raines car was just off the hard surface. The road at this point 

was 20 feet wide, but the highway was blocked by the cars. 

I was not near enough to the accident to see it occur. Traffic was not heavy, 

and I could not say exactly how long after the accident I arrived. As I arrived, 

I noticed a man in a sailor's uniform helping Mrs. Raines out of the right rear 

door. This suggested to me that the accident had just taken place, but both cars 

had come to rest before I saw them, and I can only speculate as to when the acci

dent occurred. In accordance with my understanding of first-aid procedure, I 

insisted that Mrs. Raines be moved as little as possible, and she was placed on 

some blankets beside the Raines car. 

About three or four minutes after I reached the scene, I had a conversation 

with Raines. Raines appeared to be unhurt and in full possession of his faculties. 

I asked him what happened, and he said, "I don't know. I just lost control when 
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the car skidded." I did not have any conversa.tion with Mr. Olson. He was not 

in condition to talk. 

There was glare ice at the scene of the accident. 

I had snow tires on my car. I did not have chains on at the time, although 

I carry chains with me. 

Soon the blocked highway caused a pile-up of traffic in both directions, and 

I took charge, directing other motorists to walk to the east and the west and 

flag down approaching cars. I refused to allow the Raines car to be moved, be

cause this could not be done without moving Mrs. Raines. 

/s/ Chester A. Milford 
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ASSIGNMENT 7A 

Study §§3-6 through 3-28 of the Text (pp. 99-147). 

The special assignment in the case of Palmer M. Charles v. William 0. Kay & 

Gold Fisheries Co. is the direct and cross-examination of Mrs. Irma Charles, a 

witness called by plaintiff. The materials for this case are set forth in 

Assignment 2A. 

Before conducting the direct examination, plaintiff's counsel will be asked 

to state what witnesses (if any) they would have called before Mrs. Charles and 

in what order. For the purpose of this assignment, assume that the proceedings 

conducted in Assignment 2A have not been held. 

Firm A (Counsel for plaintiff): Conduct the direct examination. Limit the 

examination to evidence bearing on Mrs. Charles' personal identification of the 

truck at the time of the accident and, to the extent you think desirable, her 

testimony tending to establish the truck driver's negligence. You will note that 

these are the matters preceding the asterisk in Mrs. Charles' statement at page 

20, supra. 

Firm B (Counsel for defendants Kay and Gold Fisheries Company): One of the 

two students designated as Firm B will represent Kay and the other will represent 

Gold Fisheries. It will be assumed that they are practicing independently and 

not as members of the same firm, and they will cooperate or not, as they see fit. 

The attorney representing Kay has been employed to do so by the insurance company 

with which Kay carries an automobile liability policy of adequate limits to cover 

the present claim. The attorney representing Gold Fisheries has been employed to 

do so by a second liability insurer, which carries a "fleet policy" covering 

Fisheries trucks. This policy does not cover an individual driver unless he is 

acting in the scope of employment for Gold Fisheries. 
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ASSIGNMENT 7B 

Study §§3-6 through 3-28 and 9-13 through 9-17 of the ~ (pp. 99-147 and 

317-330). 

The special assignment in the case of Palmer M. Charles v. William 0. Kay & 

Gold Fisheries Co. is the direct and cross-examination of Willis Hood, a witness 

called by plaintiff. The basic materials for this case are set forth in Assign

ment 2A. 

Before conducting the direct examination, plaintiff's counsel will be asked 

to state what witnesses (if any) they would have called before Hood and in what 

order. For the purpose of this assignment, assume that the proceedings conducted 

in Assignment 2A have not been held. 

Firm A (Counsel for plaintiff): Conduct the direct examination eliciting 

whatever testimony you regard as tactically wise, in the light of your reasonable 

expectations as to the testimony of the witnesses who would have preceded Hood. 

Firm B (Counsel for defendants Kay and Gold Fisheries Company): One of the 

two students designated as Firm B will represent Kay and the other will represent 

Gold Fisheries. It will be assumed that they are practicing independently, and 

not as members of the same firm, and they will cooperate or not, as they see fit. 

The attorney representing Kay has been employed to do so by the insurance company 

with which Kay carries an automobile liability policy of adequate limits to cover 

the present claim. The attorney representing Gold Fisheries has been employed to 

do so by a second liability insurer, which carries a "fleet policy" covering 

Fisheries trucks. This policy does not cover an individual driver unless he is 

acting in the scope of employment for Gold Fisheries. 

Plaintiff's counsel should be prepared to state whether they would have call

ed Hood as a witness, and why, had they been given the choice. (See Ground Rule 

12.) 

Supplementary Statement of Willis Hood Taken by an 

Investigator for Gold Fisheries' Insurer on August 12. 1964 

(A substantially similar statement has since been obtained by plaintiff.) 

On May 23, 1964, Saturday, at about 11:30 p.m., I was on my way home from a 

bridge game. I was alone. I had been going east on the Austin-Beale turnpike 

for about two miles, and was preparing to turn left at the intersection with 

Williston Street in Northboro. When I reached Williston Street, I came to a full 

stop in order to permit a westbound car to pass. Just after it passed I was about 
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to start up again and make my left turn, when I heard the noise of a truck ap

proaching from behind, sounding a loud blast on the horn. As a result, I did not 

move my car. The truck whipped on past, and the next thing I knew my car was hit 

from behind. It was a good solid blow, and did some damage to the car behind me, 

but did not hurt me or my 1962 Buick, other than to put a couple of minor dents 

in the bumper. I haven't made a. claim against anyone for these damages and I 

don't intend to. 

I gave my name to a police officer who came to the scene. About the end of 

May, 1964, an investigator came around to see me. He was representing Gold 

Fisheries Company, and I gave him a statement. About three weeks after the acci

dent a lawyer who said he was representing Mr. Charles came around and asked me 

some questions. Both when I talked with the defendant's investigator and the 

plaintiff's lawyer, I said I got only a glimpse of the truck as it passed me, 

and that it appeared to be consistent with the appearance of the Gold Fisheries 

truck, with which I am familiar, and that if I had to say one way or the other 

I would say that it was the Gold Fisheries truck. At that time, however, I was 

not sure of my opinion on that matter. 

Subsequently, in July, 1964, I was driving along on Williston Street one 

morning when a truck approached me from behind in a noisy way, sounding a blast 

on the horn, and I was startled because it sounded just like the hit-and-run truck 

did that night on May 23. I turned to see the truck and realized that it was 

this Gold Fisheries truck. The horn was a little unusual, since the two tones 

were more in harmony than is usually the case. It was a 1962 Chevrolet truck, 

about a ton job, with a covered, built-in body. I observed lettering on the back 

of the truck that identified it as a Gold Fisheries truck. (I did not observe 

lettering on the back of the truck at the time of the accident; things just hap

pened too fast.) In view of this experience of hearing the sound of that horn 

again, I am now sure that it was the Gold Fisheries truck that passed me on May 23 

on that turnpike. Prior to now I have not told anybody about this incident of 

July, 1964, except my own lawyer. I asked my lawyer if I ought to tell some of 

the lawyers in the case about it, and he said not to bother because the insurance 

companies nearly always settle these hit-and-run cases anyway. I probably wouldn't 

have volunteered this information to you if I hadn't been asked. 

I am a former employee of Gold Fisheries. I worked for them before the Chev

rolet truck in question was ever bought. I quit early in 1962. Mr. Gold came to 

me one day and said he thought it was not proper for me to be going to the race 

track. I had access to the cash register at Gold Fisheries, and he seemed to be 
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saying that it was improper for an employee in my position to attend the races. 

I told him I considered it my private business to do as I wished after working 

hours. He said he couldn't have employees who felt that way. I said he could 

be sure he wouldn't have me any more, and I quit immediately. 

When I worked at Gold Fisheries there were two sets of keys for each truck, 

both sets being kept in the office except when in use. Although a driver was not 

supposed to have the key after working hours, occasionally somebody would by 

habit developed in the driving of his own car put a key in his pocket and walk 

off with it overnight, instead of returning it to the office. The trucks were 

parked in an open parking lot adjacent to the business building. Gold Fisheries 

had three trucks at the time I was employed there and at the time of the accident. 

The truck which was involved in the accident was not one of those which Gold 

Fisheries had at the time I was working for them. 

At the present time I am operating an Amoco station (Ames Oil Company) located 

on Williston and Scott streets in Northboro. 
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ASSIGNMENT 8 

Review §§4-6, 4-12, and 4-16 of the Text {pp. 169-173, 183-187, and 192-193). 

The special assignment is the direct and cross-examination of the witness 

Sergeant Winters in the case of Lois E. Sommers, Administratrix of the Estate of 

Stanley 0. Sommers, Deceased v. Ames Transfer Co. 

Firm A (Counsel for plaintiff): Conduct the direct examination of the wit

ness. Your objective is restricted to putting in evidence Winters' testimony, 

insofar as you consider it advisable, as to his "experiment" and any other testi

mony supporting the conclusion set forth in paragraph A of his statement, page 63, 

infra. Do not go into the opinions expressed in paragraph B of that statement, 

since these are the subject matter for Assignment 9. Assume for the purpose of 

this assignment that you consider the opinions in paragraph B sound and ihtend 

to offer them after Winters has testified on the subject matter of today's 

assignment. 

Be prepared to explain whether or not you would use Mr. House as a witness, 

and if so, for what purpose and at what stage in your case. 

Firm B {Counsel for defendant): 

(1) Attempt to keep out Sergeant Winters' experiment evidence offered during 

the direct examination except insofar as you think it tactically preferable that 

it be received (see Ground Rule 16). 

(2) If it is received, cross-examine Winters as to his experiment. Observe 

the same limitation as to subject matter as set forth for plaintiff's counsel in 

the preceding paragraph. 

Suggestion to counsel: A central problem in the admissibility of the experi

ment is whether the circumstances of Winters' observations are sufficiently simi

lar to those that confronted deceased just before the accident to warrant their 

receipt in evidence. Consider carefully such discrepancies as may exist and 

their significance. 

Pleadings 

Plaintiff, as personal representative, sues for $250,000 on account of the 

wrongful death of her husband in a highway accident occurring at approximately 

1:40 a.m., October 16, 1963, on U.S. Highway 2 in the Commonwealth of Ames, near 

Nashua Road. The complaint alleges that as deceased was driving a 1962 Ford 

Thunderbird in an easterly direction on Highway 2, it collided with a tractor-
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trailer owned by the defendant and then being negligently operated in a westerly 

direction on Highway 2 by Axel C. King, in the scope of employment for the defen

dant. Defendant's answer denies the allegations of negligence and damages, ad

mits all other allegations, and pleads the contributory negligence of the decedent 

as a bar. 

Ames Statute 

Under Ames law, contributory negligence of the decedent in a wrongful death 

action is an affirmative defense to be pleaded and proved by the defendant. If 

established, it is a complete bar to recovery. 

Pre-trial Conference 

A pre-trial conference was held two months prior to trial at which the court 

pressed for stipulations as to facts not genuinely in dispute. 

The following stipulations were made: 

1. Plaintiff's Exhibit A, together with the information set forth thereon, 

may be received in evidence. 

2. At the time of the accident, defendant's tractor-trailer was being operat

ed by Axel C. King in the scope of his employment for defendant. 

3. The night speed limit on Highway 2 in the area where the accident occurred 

was 55 m.p.h. 

Excerpts from Deposition of Axel C. King Taken at the Instance 

of Plaintiff's Counsel on March 17, 1964 

(Summarized.) My name is Axel C. King. I am now, and was on October 15-16, 1963, 

working for Ames Transfer Co. On October 15, 1963, I took a truck and trailer to 

Williston to get a load. 

I left Williston about 3:00p.m. I reached the intersection of Highway 2 

and Nashua Road about 1:00 a.m. on the 16th. I had become sleepy and decided to 

pull over. I stopped and started backing up, intending to back over onto the 

south shoulder of the road where there was plenty of. room for my rig. 

As I was still backing, I saw the lights of a car coming from the west. I 

stopped immediately, to wait for the car to pass. I thought my trailer was still 

entirely on my side (the north side) of the road. I later learned that it was 

slightly across the center line onto the south half of the road. The oncoming 
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car was moving very fast - between 70 and 100 m.p.h. It passed my cab about five 

feet to my left. I never suspected the driver would fail to clear my trailer 

since there was plenty of room. The next thing I knew, he crashed into the 

trailer. The car was a total wreck. The driver was killed. 

I went to the hospital after the accident. At the time I left the scene, 

neither vehicle had been moved since the accident. Exhibit A accurately repre

sents the scene immediately after the accident. 

The Trial Thus Far 

Plaintiff's entire case up to this point in the trial consists of: 

1. The pre-trial stipulation. 

2. The testimony of Paul A. Trimmer, reported below. 

Plaintiff may assume that Caleb House, whose statement appears below, is also 

available to testify at trial {though the only witness actually available during 

the class session will be Sergeant Winters). 

You may assume that Trimmer, House, Winters, and King are the only persons 

available to testify at trial with reference to the negligence issue. 

Testimony at Trial of Paul A. Trimmer, Called by Plaintiff 

Direct Examination 

(Summarized.) I have been a highway patrolman for two years. I was trained 

for two months before going on the job. Prior to becoming a patrolman I was a 

truck driver, driving all types of vehicles. 

I cannot remember all the d~tails of my investigation on the night of Octo

ber 16, 1963, but I have with me the notes I made at the time. Referring to my 

notes, I find that I was called at home at 1:55 a.m., October 16. I arrived at 

the scene at 2:15 a.m. When I arrived, the truck-trailer was sitting in the 

roadway, with headlights and clearance lights on and motor running. The wrecked 

Ford was just off the south side of the road. Weather was clear. Both vehicles 

were just east of the intersection of u.s. Highway 2 and Nashua Road. Highway 

2 is blacktop. 

I found a gouge mark in the blacktop. It was about a foot long. There was a 

lot of debris, and an antifreeze and oil mixture was strewn from the gouge mark 

to the position where I found the Ford. The relative location and size of 'the 

objects shown in plaintiff's Exhibit A seem accurate to me and are consistent 

with the measurements I made at the time. 

59 



I determined that the point of impact on the Ford was between 2~ and 3 feet 

from the left side of the car. The gouge mark was made by the Ford at the time 

of impact. 

Mr. King, the truck driver, was at the scene of the accident when I arrived. 

I took his statement. 

The Ford hit the trailer with such force that it knocked the pin loose at the 

point of connection between tractor and trailer. The front left dual tires on 

the trailer were blown and the rims were destroyed where the Ford bumper struck. 

I found a mirror from the Ford 174 feet in an easterly direction from the gouge 

mark. It had come loose from the right front fender. 

I then left the scene of the accident and returned to the station in Langdell 

to find out who had been in the Thunderbird. After checking that out, I drove 

back to the accident scene to complete my investigation. Sergeant Winters came 

along. He conducted an experiment in connection with the accident. I don't re

call the details. 

When I returned, the vehicles were in the same position as when I had left. 

The lights on the two light poles near the intersection were burning. The head

lights and all the clearance lights on the tractor and trailer were on, and the 

motor of the tractor was running. It was too early, of course, to get any effect 

from the approach of daylight. The weather was clear. 
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Report of Sgt. Winters to Police Accident File 

(Available to both parties.) 

I was on duty on the night shift on October 16, 1963. Patrolman Trimmer had 

been sent out to investigate a bad accident between a tractor-trailer and a car 

on Highway 2 near the Nashua Road. 

Trimmer returned from the accident scene at about 3:45 a.m. to check on who 

had been in the Thunderbird. I decided to accompany him back to the scene since 

this was the second serious accident we'd had in that area within two months. 

We left the station at about 4:00 a.m. We drove in a 1962 4-door Chevrolet sedan 

squad car. Trimmer was at the wheel. I was sitting in the seat to his right. 

Trimmer told me about the accident on the way. As we approached the accident 

scene, the thought occurred to me to check the distance at which one would first 

see the headlights of the tractor as well as the trailer· lights on the leading 

edge of the trailer. 

I told Tr~mmer of my plan. I told him I'd tell him to stop as soon as I 

saw the headlights so we could note the distance to the tractor-trailer. We were 

proceeding east on Highway 2 in the same direction as the Ford Thunderbird had 

been driving just before the accident. I first saw the headlights as we came 

over the crest of a slight rise on Highway 2. I told Trimmer to stop the car. 

He stopped and then backed up to the point at which I had first been able to see 

the headlights. I took a mileage reading. It read 37,437.6 miles. I ma.rked 

this down in my notebook. We then drove directly to the scene of the accident. 

I had Trimmer stop when the front of our car was in line with the front of the 

tractor. The odometer reading was then two-tenths of a mile greater than when 

we had previously stopped. It read 37,437.8. I wrote that down in my notebook. 

I concluded that the driver of the Thunderbird should have seen the lights from 

the tractor about two-tenths of a mile west of the accident. 

When I had first seen the headlights of the tractor, the only other lights 

on the tractor-trailer which I could see were the cab lights on the tractor and 

the flashing left-turn indicator. That was all. I couldn't see any of the lights 

on the trailer even though they were burning. 

After stopping and taking my second reading of the odometer, I thought it 

would be worthwhile to determine at what point I could first observe the trailer 

lights as I approached the tractor-trailer. I had Trimmer drive back west about 

100 yards and then turn around and come back toward the rig just as I had the 

first time. I again kept a sharp lookout as we drove east on Highway 2. I was, 

however, unable to make out the tra4ler l4ghts, f • • or see any part o the trailer 
for that matter, until the front end of our car reached a point 50 feet west of 
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the headlights of the rig. I had Trimmer stop the car at this point. This was 

the first point at which I was able to see any evidence of the trailer lights or 

any part of the trailer. The sketch below shows the location of the different 

lights I was, viewing the rig from the front. 

C..)b f,1~~s 
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The reason for my inability to see the trailer lights prior to that point 

probably was that they were rather dim, and also, that the headlights of the 

tractor tend to blind you until you're pretty close. The rig had all the lights 

required by state regulation, and they were all found to be in working order. 

I got out of the car and measured the distance from the steering wheel of 

our car to the point of impact on the trailer. It was 101 feet. 

A. Based on the above, it is obvious to me that the driver of the Thunder

bird could only have seen the portion of the tractor extending over into his 

half of the road from about 101 feet away from the collision. 

B. From the extent of the damage to the two vehicles, I think it quite like

ly that the Thunderbird was traveling in excess of 55 miles per hour. But even 

if he'd been going no faster than the speed limit, I doubt that it would have 

been possible for him to avoid the collision in these circumBtances. 

I looked over the scene and then left. I made no further measurement~or 

detailed investigation because Trimmer had done the routine investigation. 

Dated: October 17, 1963 

/s/ Sgt. Winters 

Statement of Caleb House Taken by Plaintiff's 

Counsel on November 26 2 1963 

I live on u.s. Highway 2 about 100 yards west of the scene of the accident. 

I heard the crash and rushed out immediately. I was the first person there. I 

saw what had happened and ran back to call the police. I then returned to the 

scene and stayed around until after the police and ambulance arrived. I know 
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that neither vehicle was moved until after dawn, when they were taken away. The 

weather was clear all through the night. Before the police arrived, I found a 

broken whiskey bottle on the highway a foot or two away from the Ford. I could 

clearly detect the odor of whiskey. I removed this broken glass from the highway 

and tossed it into the tall grass nearby. It did not occur to me to mention this 

to the police officer. 

As I was running to the scene the first time, I did not notice the lights on 

the trailer, or any other part of the trailer, until I was up close. As I was 

going back the second time, after calling the police, I noticed that I could see 

the trailer lights from a considerable distance up the hill, as I trotted along 

the shoulder. 

Is/ Caleb House 
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ASSIGNMENT 9 

Study §§3-29 through 3-31 and 9-8 of the Text (pp. 147-157 and 309-312). 

The special assignment is the direct and cross-examination of the witness 

Sergeant Winters in the case of Lois E. Sommers, Administratrix of the Estate of 

Stanley 0. Sommers, Deceased v. Ames Transfer Co., for which the basic materials 

are set forth in the preceding assignment. 

Firm A (Counsel for the plaintiff): Conduct the direct examination of the 

witness, putting in evidence, insofar as you consider desirable, Winters' opin

ions set forth in paragraph B of his statement, page 63, supra, and any other 

useful opinions he may be willing to express. Do not go into the opinion express

ed in paragraph A of his statement and the foundation for it, since that has been 

covered in the preceding assignment. 

To the extent you deem necessary or advisable, you may employ hypothetical 

questions to achieve your objectives. Some attorneys make a practice of typing 

out any lengthy hypothetical question in advance since it aids them in putting 

the question precisely as intended. As a courtesy, a copy may sometimes be given 

to opposing counsel, as the question is about to be asked. Others decline to do 

this for tactical reasons. For the purpose of this assignment, prepare copies 

in advance if you intend to use any lengthy hypothetical questions. Provide the 

instructor with a copy at least two days before the class session. If you deem 

it tactically advisable, you may supply a copy to opposing counsel as well. 

Firm B (Counsel for the defendant): 

1. Attempt to keep out any opinion evidence offered during the direct ex

amination unless you think it, tactically preferable to allow it to be received 

(see Ground Rule 16). 

2. Cross-examine Winters, observing the same limitations as to subject 

matter as set forth above for plaintiff. 

3. Within these subject matter limitations, offer any opinion of Winters 

you consider useful. With respect to (2) and (3), consider the advisability of 

using hypothetical questions. If you do use them, follow the instructions to 

plaintiff concerning the advance preparation and distribution of such questions. 

Counsel are to assume that Sergeant Winters' experiment and observations upon 

which he based the opinion expressed in paragraph A of his statement, have just 

previously been received in evidence and that the direct examination is proceed

ing from that point. 
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Statement of Sergeant Winters Taken by Defendant's 

Counsel on November 19, 1963 

(Sergeant Winters was given a copy of this statement. Upon request by 

plaintiff's counsel, he allowed them to make a copy of it for their files.) 

I am a sergeant with the state highway patrol. I have been with the force 

for eight years and have investigated several hundred accidents during that time. 

In addition, I took an eight-week course at Ames University Law School Traffic 

Institute (a well known and respected institution) this past summer in which we 

heard numerous lectures and studied slides and various books and articles dealing 

with automobile accidents, their causes, and the relationship between speed and 

the extent of damage to vehicles. Of course, the extent of damage is a function 

of a number of factors in addition to speed: a relatively "slow" accident can re

sult in major damage, while a "fast" accident can occasionally result in only 

minor damage. 

It's my opinion, however, that the Thunderbird was probably going faster than 

55 m.p.h. at the time of the accident. I base this opinion on the very extensive 

damage to the vehicles and based on my experience and studies on the subject. 

It is obvious to me, however, that even if the Thunderbird was going no faster 

than the speed limit, if the driver first saw the trailer blocking his path when 

he was 101 feet away from the point of impact, it would be impossible for him to 

have stopped in time. I don't have at my fingertips figures as to the reaction 

distance or the braking distance for that speed, but I have checked authoritative 

charts prepared by the Motor Vehicle Department of the State of Ames. I don't 

need them to know it couldn't be done in time. It is, in fact, my opinion that 

even if the car had been going as slowly as 45 m.p.h., there probably would not 

have been sufficient time to avert the accident. 

There is a rule of thumb for translating miles-per-hour roughly to feet-per

second. You multiply the miles-per-hour by one and one-half. That gives you the 

approximate number of feet traveled per second. At 55 m.p.h., a car would thus 

travel about 82 feet per second. 

The average reaction time for a person who recognizes a danger is about one 

second. 
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ASSIGNMENT lOA 

Study Chapter VIII of the Text (pp. 285-292). 

This assignment involves trial of a case before a jury. From the point of 

view of attorneys for each side, consider whether you would have been willing to 

waive jury trial in this case, and what difference the absence of a jury might 

have made in the trial. 

Firm A (Counsel for plaintiff). 

Firm B (Counsel for defendant). 

Make the following assumptions about the law of Ames: 

(1) Ames has no dead man statute. 

(2) A gift of a motor vehicle may be completed without endorsement or exe

cution of any document. 

As to potential witnesses, assume that leads have been checked and that the 

only witnesses known to plaintiff's counsel who might be available and useful to 

either party at the trial are 

(1) Maude Oliver, plaintiff and executrix of the estate of the late Harrison 

c. Oliver; 

(2) Cynthia Ballew, the defendant; and 
(3) Reginald Royce, owner and manager of Royce's Garage, 478 Main Street, 

Langdell. 

In addition, Dr. Charles Singleton, personal physician to the Oliver family, 

has testified by deposition, and his deposition may be used at trial since he 

will be out of the state at that time. 

Counsel for plaintiff are junior partners in the firm of Austin and Black

stone of Langdell. Counsel for defendant occupy a similar position with the 

firm of Mansfield and Kenyon of Gray. In each instance, they have been put in 

charge of the litigation. Pleadings have already been filed, and certain other 

preliminary steps have been taken, up to and including the selection of the jury. 

The time and place of trial will be announced by the instructor. Following the 

trial, a critique of the trial will be conducted at a time to be announced by 

the instructor. Students will be expected to attend the trial and the critique. 

No other class meetings in Trial Practice will be held during that week. 

Supplementary Ground Rules 

1. Each witness will be examined by only one attorney for each side. The 

examining attorney may, of course, receive suggestions from his associates. 
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2. Only one attorney for each side will participate in the summation. Each 

side will be allowed 20 minutes. The party not having the burden of proof will 

speak first and the party with the burden will close. 

3. Each side shall file requests for instructions with the instructor, after 

first serving a copy upon opposing counsel, and in no event later than five days 

before trial. 

4. Pre-trial motions, if at all possible, should not be presented to the 

judge until immediately preceding the commencement of trial. If counsel consider 

it indispensable to have a ruling on a motion earlier than that in order to pre

pare properly for trial, they will serve a copy of such motion upon opposing 

counsel and then file it with the instructor. The instructor will then decide 

whether or not to hear the motion before trial. 

5. The procedure of bench conferences at the practice trial will depart from 

that followed in the weekly exercises. Counsel will literally approach the bench 

and conduct the bench conference in the manner of an actual trial situation. If 

the conference is an extended one, the court may excuse the jury and have counsel 

present their argument from counsel table so the class may hear the proceedings. 
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~ 

IN THE SUPERIOR COURT FOR THE COMMONWEALTH OF AMES 

COUNTY OF THAYER 

MAUDE OLIVER, Executrix of the Estate ) 
of Harrison C. Oliver ) Civil Action 
Deceased, Plaintiff ) File No. 9569 

) 
v. ) Filed January 3, 1964 

) 
CYNTHIA BALLEW, Defendant ) 

COMPLAINT 

1. The plaintiff and the defendant are residents of Langdell, County of 

Thayer, Commonwealth of Ames. 

2. At the time of his death, plaintiff's decedent, Harrison C. Oliver, was 

the owner of a 1963 Mercedes-Benz 300 SE sedan. At that time, the fair market 

value of the said automobile was $9000. 

3. The said Harrison C. Oliver died on November 12, 1963. On or about 

November 16, 1963, the defendant, one Cynthia Ballew, did wrongfully take from 

the premises of the deceased the said automobile. The plaintiff has demanded 

return of the said automobile; but the defendant has refused and continues to 

refuse to return the automobile. 

Wherefore, the plaintiff prays judgment for the sum of $9000, the fair market 

value of the said automobile, together with interest and costs. 

Dated January 3, 1964 

Is/ Henry B. Austin 
Attorney for Plaintiff 
58 Williston Place 
Langdell, Ames. 

Plaintiff demands a trial by jury of the above cause. 
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IN THE SUPERIOR COURT FOR THE COMMONWEALTH OF AMES 

COUNTY OF THAYER 

MAUDE OLIVER, Executrix of the Estate ) 
of Harrison C. Oliver ) 
Deceased, Plaintiff ) 

) 
v. ) 

) 
CYNTHIA BALLEW, Defendant ) 

Civil Action 
File No. 9569 

Filed January 20, 1964 

DEFENDANT'S ANSWER 

1. The defendant admits the allegations of paragraph 1 of the complaint. 

2. The defendant admits that the fair market value of the car was $9000 but 

denies all other allegations contained in paragraph 2 of the complaint. 

3. The defendant admits that Harrison C. Oliver died on November 12, 1963. 

The defendant further admits that on or about November 16, 1963, she did take a 

1963 Mercedes-Benz 300 SE sedan from the premises of the deceased but denies 

that the taking was in any way wrongful. The defendant admits that the plaintiff 

has demanded return of the automobile but that the defendant refuses to return it. 

Wherefore the defendant prays judgment dismissing the complaint. 

Dated January 15, 1964 

Defendant demands a trial by jury. 

/s/ Charles Kenyon 
Attorney for Defendant 
165 Beale Avenue 
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Plaintiff's File Materials 

Memorandum To File 
November 23, 1963 

Miss Maude Oliver, 1 River Oaks Boulevard, Langdell, Ames has retained us to 

recover for her a 1963 Mercedes-Benz sedan which was the property of her late 

brother, Harrison C. Oliver. Miss Oliver is the executrix of her brother's 

estate, and, excepting certain charitable bequests, the sole beneficiary under 

his will. She says, in summary, that the car is now in possession of one Cynthia 

Ballew, her brother's private nurse from September until his death in mid-Novem

ber, just a few days past. Her statement to me is attached. 

H.B. Austin 

Statement of Maude Oliver 

My name is Maude Oliver. I lived with my brother, Harrison C. Oliver, at 1 

River Oaks Boulevard, until his death on November 12, 1963. I have known Cynthia 

Ballew since she took the position as my brother's nurse last September. He had 

decided to hire a private nurse while in Thayer Memorial Hospital due to a broken 

hip and retained Miss Ballew just a few days before he came home in mid-septem

ber. She was a pleasant young woman and an efficient nurse. It was plain that 

my brother liked her, but I never heard a word from either of them about being 

engaged, nor did I see any sign of a romantic attachment. I never heard my bro

ther or Miss Ballew say anything about his giving her his Mercedes-Benz. 

On October 27, my brother refracttlred his hip in a fall and had to return to 

the hospital. Miss Ballew contfnued to occupy a room in our home and served as 

one of his private nurses at the hospital. 

On Friday, November 8, my car was laid up for repairs, and I asked my brother 

if he would lend me his car for the weekend. He said: "Of course you know you 

are welcome to use my car any time, Maude." He told me to get the keys from Miss 

Ballew, saying he had given them to her in order that she might have the semi

annual inspection made. When I got the keys from her, she told me that she had 

to go back to the garage again because she hadn't taken along the registration 

papers when she went in the preceding Tuesday to get the car inspected. I used 

the car until Sunday evening, November 10. 

When Miss Ballew returned home that night she said: "May I have the keys to 

Harrison's car? He wants me to get the inspection certificate for him tomorrow." 

Naturally, I gave her the keys. 
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On Monday morning, November 11, Dr. Charles Singleton, an old family friend 

as well as my brother's doctor, called at the house as Miss Ballew and I were 

finishing breakfast. He told the two of us that he was the bearer of bad news; 

that Harrison had developed virus pneumonia during the night and was in critical 

condition. In fact, he said that Harrison might not live out the day. 

Miss Ballew was very sweet and comforting to me that morning before she left 

for the hospital. She drove the Mercedes when she left. But she said nothing 

about the supposed gift then, or at any other time before she took the car away 

on the 16th. 

I would want her to have the car if I thought it was Harrison's wish, but I 

am convinced that her story is made up out of whole cloth. 

/s/ Maude Oliver 

November 23, 1963 

Memorandum To File 

February 11, 1964 

Charles Kenyon, counsel for the defendant in this case, called me with a view 

to the taking of Miss Oliver's deposition. I told him that Miss Oliver was, on 

her doctor's advice, on a trip to Europe and would not return until shortly be

fore the date of trial. Mr. Kenyon said that he would have to insist upon a 

postponement of the trial in order to permit him to take this deposition. We 

finally reached an understanding that I would give him a copy of the statement 

of Miss Oliver in our file and that he would not press his request for a deposi

tion. 

H.B.A. 

Deposition of Cynthia Ballew Taken at the Instance 

of Plaintiff's Counsel on February 42 1964 

DIRECT EXAMINATION BY PLAINTIFF'S COUNSEL 

Q. 1. State your name, age, address and marital status, please. A. I am 
Cynthia Ballew; age 29; single. My address is 412 Locust Avenue, Apt. 3, 
Langdell, Ames. 

Q. 2. Thank you, Miss Ballew. 

Q. (3-29 Summarized.) I am employed at Thayer Memorial Hospital. I am a regis
tered nurse. I started in nursing school in 1953, when I was eighteen. Af
ter graduation from the nursing school in Gray, Ames, I worked in the Gray 
City Hospital until May of 1963, when I decided to move to Langdell. I placed 
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my name with the personnel office at the Thayer Memorial Hospital and through 
them got several placements as a private nurse. In early September, 1963, I 
was invited to see Mr. Harrison C. Oliver, a patient at the hospital, about 
possible employment. Mr. Oliver was fifty-five years of age. He had sus
tained a broken hip and leg a few weeks previously, and wanted to employ a 
private nurse who would continue to serve him at his home, as he was expect
ing to leave the hospital in a few days but would be unable to get about ex
cept by wheel chair. I took the job, served as his private nurse at the hos
pital for about a week, and continued in that position after he was released 
from the hospital about mid-September. On October 27, 1963, Harry fell out 
of his bed during the night and refractured his hip. He was returned to the 
Thayer Hospital for treatment, and of course I served one of the three eight
hour shifts as private nurse as well as being with him at other times. He 
appeared to be well on the way to recovery by November 10. But in the early 
morning hours of the eleventh, the night nurse discovered that he had devel
oped a virus pneumonia condition. Somehow he did not respond to treatment. 
His condition got steadily worse, and he died on November 12. 

Q. 30. Miss Ballew, did you take Mr. Oliver's Mercedes-Benz and drive it away 
on the morning of November 16, 1963, the day after Mr. Oliver's funeral? 
A. Yes, I did. 

Q. 31. Did you give Miss Maude Oliver or anyone else in the household any no
tice or hint that you were going to take the car? A. No, I did not. 

Q. 32. So you took Mr. Oliver's car and left rather quietly at an early morning 
hour on the sixteenth? A. I don't like your insinuation. I wasn't trying 
to hide anything. 

Q. 33. Can you explain your rather furtive behavior? A. Of course. I was 
shocked and grieved by Harry's death, and the situation was even harder on 
me because his sister seemed to blame me for Harry's death. She never had a 
kind word for me, and she insinuated that my grief was a synthetic and trans
parent attempt to play on her sympathies. Consequently, I did not try to 
talk with her when I left. I decided there was nothing more I could do, in 
view of her attitude, so I took my car, which Harry had given me, and left. 

Q. (34-37 Summarized.) When I left on the morning of November 16, I drove over 
to the city of Gray, which is about sixty miles from Langdell, and later in 
the day I was stopped by the police and told that I had been charged with 
theft of the car. I told them the car was mine, that Harry had given it to 
me, and that I would not permit them to take it back. 

Q. 38. Did you consult with counsel as to whether you should surrender the car? 
A. Yes, I did. 

Q. 39. Will you please tell us the substance of your talk with your counsel at 
that time? 

PLAINTIFF'S COUNSEL: All right. Now will you answer the question, 
Miss Ballew? 

DEFENDANT'S COUNSEL: I advise the witness not to answer. 

A. I refuse to answer the question on advice of my lawyer. 

Q. 40. You still have the car, do you? A. Yes, I do. 

Q. 41. Would you tell us under what circumstances you claim Mr. Oliver gave 
you the car? A. It was at the hospital on the afternoon of November 5, 1963. 
He was much improved that day, and I took him out onto the sunporch at the 
hospital in a wheel chair. 
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Q. 42. Who else was present on the sunporch? A. No one. We were alone. 

Q. 43. Please tell us what happened. A. He was excited about the expectation 
of being out of the hospital again, and he was very sweet to me. He had told 
me earlier that day that he was in love with me, and we had become engaged. 
Then he told me he was giving me the car. 

Q. 44. Would you please tell us in substance what each of you said on the sun
porch relating to the car? A. He told me he was giving me his Mercedes-Benz 
as an engagement gift. I was thrilled, and I accepted the gift. Of course, 
I thanked him. Then he gave me the keys. 

Q. 45. What, if anything, did he say to you when he gave you the keys? A. He 
said, "Here are the keys." Then he said, "By the way, when you get a chance, 
you may want to take the car into my garage for a check-up. It's about due 
for one." 

Q. 46. Did he say anything else? A. Not that I can remember. 

Q. 47. Did Mr. Oliver ever in your presence tell anyone else about his giving 
the car to you? A. No, he didn't. In fact, he asked me not to mention the 
gift to his sister until he had had a chance to tell her in his own way about 
our engagement, which he said he would do at the first good opportunity. 

Q. 48. When was the next time you went on the sunporch with him? A. As a mat-
ter of fact, that was the only time I ever took him on the sunporch. 

Q. 49. You never went on the sunporch with him after that? A. Never. 

Q. SO. Or before that occasion? A. No. 

Q. 51. Did Mr. Oliver ever sign over title to the car to you? A. No. He died 
before he had the chance to. 

PLAINTIFF'S COUNSEL: No further questions. 

CROSS-EXAMINATION BY DEFENDANT'S COUNSEL 

(Summarized.) Miss Maude Oliver was Harry's sister and I tried to be nice 
to her on that account. From the very first, Harry was wonderful to me, and 
I fell in love with him. We soon grew very close. His sister meant a lot to 
him too. She had never been married, and she was his only living relative. 
They had lived together for some years in the old family homestead, which is 
a kind of landmark in the River Oaks section of the city. His sister obvious
ly did not like me, and she tried to turn Harry against me. In her presence 
he pretended a very formal relationship with me and spoke to me rather for
mally as Cynthia, but when she was not around he would be very sweet and 
close. He was always a perfect gentleman. 

DEFENDANT'S COUNSEL: That's a 11, thank you. 

PLAINTIFF'S COUNSEL: No further questions. 

Deposition of Dr. Charles Singleton Taken at the Instance 

of Plaintiff's Counsel on February 4, 1964 

DIRECT EXAMINATION BY PLAINTIFF'S COUNSEL 

Q. 1. State your name, age, address, and occupation, please. A. My name is 
Charles Singleton. I am a physician. I reside at 44 Bancroft Way, Langdell, 
Ames. I am 47 years old. 
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Q. 2 ~ Were you acquainted with Harrison C. Oliver? A. Yes, I was his personal 
physician for better than 15 years. 

Q. 3. Were you acquainted with Miss Maude Oliver? A. Yes, I think I could 
properly say that I became a good friend of the Oliver family, after being 
their doctor for some time. 

Q. 4. Did you attend Mr. Oliver during his last illness? A. Yes. 

Q. 5. Did you have occasion to call at the Oliver home on the morning of 
November 11, 1963? A. Yes, I did, on a very sad errand. 

Q. 6. What was the nature of that errand? A. Well, as you know, Harrison 
Oliver unexpectedly became critically ill that morning, and died the next 
day. When I reached the hospital early on the morning of the 11th, I learned 
of his condition. As soon after that as I could, I went to see Miss Oliver, 
thinking it best that I tell her myself. 

Q. 7. Who was at the Oliver house when you arrived? A. Miss Oliver was there, 
and Miss Ballew, Harrison's nurse. They were in the dining room, just finish
ing breakfast. As I said, it was quite early in the morning. 

Q. 8. What did you tell them? A. Well, I don't remember the precise words I 
used. But, as I recall, I told them that when I reached the hospital that 
morning, very early, I discovered that Harrison had developed pneumonia dur
ing the night, that he was not responding as we had hoped to treatment, and 
that his condition was very serious. Trying not to be too blunt, I believe 
I conveyed to Miss Oliver that Harrison might not live. 

Q. 9. Doctor, could you describe Miss Oliver's reaction? A. It was quite as 
you'd expect; shocked and a bit unwilling to believe; and then, well, trying 
quite hard not to cry. 

Q. 10. Did you note any reaction on the part of Miss Ballew? A. I wasn't really 
watching her as much, and of course she is a professional nurse, more accus
tomed to these things; but she seemed concerned, as anyone would be. However, 
I'd say she was pretty calm. 

Q. 11. Then you'd say she reacted like a conscientious nurse, but nothing more? 

DEFENDANT'S COUNSEL: Just a moment, Doctor. Let the record show we 
object. The question is leading, and the answer would be irrelevant in any 
event. 

PLAINTIFF'S COUNSEL: All right. I'll rephrase it. 

Q. 12. Doctor, did you notice anything about Miss Ballew's reaction at that 
time? A. Yes, she seemed a bit surprised and concerned, as I said. But 
more professionally so than anything else. She didn't react the way Maude 
did at all. 

x. 

PLAINTIFF'S COUNSEL: Thank you, Doctor. No further questions. 

CROSS-EXAMINATION BY DEFENDANT'S COUNSEL 

1. Doctor, am I right in assuming you were more than the Oliver's physician? 
That you were a good friend of Harrison Oliver? A. Yes, I became a good 
friend, you might say, out of the doctor-patient relationship. 

X. 2. Mr. Oliver was some years your senior, was he not? A. Yes, he was about 
eight years older than I. 

x. 3. Were you also a good friend of Miss Oliver? A. I was a good friend of 
both. 
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X. 4. About how often did you see them socially? A. Over the past five years 
or so, about once a month, on the average. 

X. 5. Do you still see Miss Oliver socially? A. I have called on her at her 
home, naturally, as have other friends since Harrison died. However, she has 
not entertained. It has been hardly two months you know. 

X. 6. I understand, of course. Now, Doctor, if you please; could you tell us 
if you knew Miss Ballew? A. Yes, of course. She had been Harrison's nurse 
since September. 

X. 7. As his physician, did you have any reservations about her performance as 
a nurse? A. No, she seemed quite competent for his needs. 

X. 8. Did you have any other acquaintance with her? A. None whatsoever. 

X. 9. One last question, please. Are you married? A. I am a widower, since 
1959. 

DEFENDANT'S COUNSEL: That's all, thank you. 

PLAINTIFF'S COUNSEL: Thank you, Doctor. I have no further questions. 

Statement of Reginald Royce Taken 

by Plaintiff's Counsel on Narch 2 2 1964 

(Mr. Royce insisted on being left a copy of his statement. Upon defendant's 

counsel's subsequent effort to interview him, he informed them he had said all he 

had to say in his statement to plaintiff's counsel. He permitted them to ~ke a 

copy of his copy for their file but refused to discuss the matter with them fur

ther.) 

I am Reginald Royce, owner and manager of Royce's Garage, 478 Main Street, 

Langdell. Servicing of foreign cars is our specialty. 

Harrison C. Oliver was one of our customers. According to our records, his 

1963 Mercedes~Benz, 1963 Ames Registration 123-456, was in our shop for routine, 

semi-annual inspections on April 10, 1963, and on November 11, 1963. Mr. Oliver 

brought the car in himself on April 10. For the November inspection his nurse, 

Cynthia Ballew, first brought the car in about ten days before November 11, 1963. 

I said to her, '~ell, this is the first time I've even seen anyone other than 

Mr. Oliver driving this car that he treats like a baby. He must really trust 

you." She replied that he couldn't very well bring it in himself since he was 

in the hospital. After I expressed regret and inquired about how he was getting 

along, she said Mr. Oliver wanted her to be sure the car was inspected on time, 

before the November 15 deadline. I asked her if she had the registration certi

ficate with her, and when she said no, I told her I would have to have it before 

I could prepare the inspection certificate. 
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The next time I saw her driving the car was on Sunday afternoon, November 10. 

She was coming out of Pirate's Cove Road toward the main highway just as I was 

turning off the highway to go down to the beach. It was about 2 p.m. I honked 

my horn and waved to her and she waved back as we passed. I saw her only momen

tarily, but I am sure in my own mind it was she and that she was driving Mr. 

Oliver's car. 

The only other time I have ever seen her driving this car was when she came 

back to the garage again on Monday, November 11, 1963. On the 11th she was bub

bling over with conversation about the car being hers now because "Harry has given 

it to me." I took her seriously at first, but when she handed me the registra

tion certificate I saw that it had not been endorsed over to her, and I said, 

"You'll have a hard time proving it's yours as long as the registration certifi

cate is not endorsed." She seemed crestfallen and asked if I couldn't make out 

the inspection certificate and report in her name, since "Harry ~11ants it that 

way." She offered no explanation for such a valuable gift, and I assumed she was 

joking. I replied to the effect that I'd better make out the certificate in 

Harry's name if Harry didn't want her put in jail. I completed the inspection 

and the certificate in the routine way. 

Defendant's File Materials 

Assume that you have in your files all the materials in the plaintiff's file 

except Mr. Austin's Memorandum to File, page 72, supra. 
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ASSIGNMENT lOB 

Study Chapter VIII of the Text (pp. 285-292). 

The special case for this week's assignment will be tried before a jury. 

From the point of view of attorneys for each party, consider whether you would 

have been willing to waive jury trial in this case, and what difference the ab

sence of a jury might have made in the trial. 

Firm A (Counsel for plaintiff). 

Firm B (Counsel for defendant). 

Attached you will find file materials concerning the case of Lynch v. Ames 

Insurance Co. As to potential witnesses, assume that all leads have been checked 

and that the only available witnesses who might be useful in the trial are 

(1) the plaintiff, Marie V. Lynch, 

(2) Lieutenant John A. O'Malley of the Langdell police force, 

(3) Roger P. Johnson, driver for Langdell Bus Company, 

(4) Dr. Bertram A. Fieldstone, medical examiner for Thayer County, and 

(5) Amanda Rogers, resident at 120 Intervale Street. 

Dr. Ahearn, who had treated the decedent in years past, died in November, 

1962, and his records have been destroyed. 

The time and place of trial will be announced by the instructor. Following 

the trial, a critique will be conducted at a time also to be announced. Students 

will be expected to attend the trial and the critique. No other class meetings 

in Trial Practice will be held during that week. 

Supplementary Ground Rules 

1. Each witness will be examined by only one attorney for each side. The 

examining attorney may, of course, receive suggestions from his associates. 

2. Only one attorney for each side will participate in the summation. Each 

side will be allowed 20 minutes. The party not having the burden of proof will 

speak first and the party with the burden will close. 

3. Each side shall file requests for instructions with the instructor, after 

first serving a copy upon opposing counsel, and in no event later than five days 
before trial. 

4. Pre-trial motions, if at all possible, should not be presented to the 

judge until immediately preceding the commencement of trial. If counsel consider 

it indispensable to have a ruling on a motion earlier than that in order to 
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prepare properly for trial, they will serve a copy of such motion upon opposing 

counsel and then file it with the instructor. The instructor will then decide 

whether or not to hear the motion before trial. 

5. The procedure of bench conferences at the practice trial will depart 

from that followed in the weekly exercises. Counsel will literally approach the 

bench and conduct the bench conference in the manner of an actual trial situation. 

If the conference is an extended one, the court may excuse the jury and have 

counsel present their argument from counsel table so the class may hear the pro

ceedings. 

Ames Statute 

Ames Stats. §46-19 provides: 

The record of the city registrar relative to a birth, marriage or death 
shall be prima facie evidence of the facts recorded, but nothing con
tained in the record of a death which has reference to the question of 
liability for causing the death shall be admissible in evidence. A 
certificate of such a record signed by the city registrar or a certifi
cate of the copy of the record thereof, required to be kept in the 
state secretary's office, signed by said state secretary or one of his 
deputies, shall be admissible as evidence of such record. 
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Excerpts from Memorandum of First Interview of Plaintiff by 

Plaintiff's Counsel on November 20 2 1962 

(Defendant's attorneys have the same information in the form of a memoran

dum of information given to them orally by Lieutenant O'Malley on October 2, 1963, 

the statements attributed to Mrs. Lynch having been made orally to O'Malley in 

October, 1962.) 

Marie V. Lynch, 75 Pound Avenue, Langdell, widow of Timothy Lynch, deceased 

October 25, 1962. Mrs. Lynch is the beneficiary of life insurance policy issued 

by The Ames Insurance Company (No. 24759) on the life of her husband. She says 

the insurance company representative told her that the company would not pay her 

the amount of the policy because her husband had committed suicide. He did offer 

to return the first year's premium to her. The policy has the standard contest

able clause for suicide. 

Mrs. Lynch says her husband had just resigned from the police force in July, 

1962, to go into business with another man, a Mr. Palmer, operating a bar known 

as Lynch's Cafe. They opened up in August and business at first was not too good. 

Mr. Lynch seemed to worry a lot about the business. One day Palmer came to her 

and asked her to have Lynch see a doctor; he was worrying too much and Palmer was 

afraid he might have a breakdown. At Mrs. Lynch's request Lynch went to see Dr. 

Ahearn, at 118 Intervale Street, whom he had known for many years and in whom he 

had great confidence. Dr. Ahearn lived in the third-floor apartment and Lynch 

on occasion would see him there. Dr. Ahearn died on November 12, 1962. 

Lynch apparently had a partial disability from the Veterans' Administration 

for a condition called "anxiety." Dr. Ahearn gave Lynch some pills which Mrs. 

Lynch believed were tranquilizers. 

On the morning of October 25, Lynch left the house early and took the car, 

which was registered in his wife's name. Mrs. Lynch did not know where he was 

going but she presumed he was going to clean up the bar. There had been a fight 

there the night before and there was quite a bit of damage. Shortly after 8:00 

a.m., she received a call from a Dr. Ingersoll at City Hospital, who said her hus

band had been found on Intervale Street and brought to the hospital. She went 

to the hospital and was told her husband was dead, and she was directed to 

Southern Mortuary where she identified the body. He was 38 years old, about 5 

feet, 10 inches, dark complexion, 165 pounds. He was dressed in black pants and 

a brown leather jacket. 
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The medical examiner's report shows the cause of death was suicide. Mrs. 

Lynch doesn't believe that her husband would have committed suicide and left her 

with three small children to take care of. 

Mrs. Lynch says that police believe that her husband had tried to jump in 

front of a Langdell Bus Company bus, about a half an hour before he was found on 

Intervale Street. 

Police Journal Report - Division 4 

October 25, 1962 

7:15 a.m. Received a call from starter at Langdell Bus Company car barn that 

one of his drivers had just reported a man who tried to jump in front of his bus. 

Driver avoided man who escaped. Did not get complete description. Man drove a 

1961 black Ford sedan. Driver's name Roger P. Johnson. 

/s/ Sgt. Lamson 

7:45 a.m. Received call from woman at 120 Intervale Street reporting a hit

and-run accident. Proceeded with Patrolman O'Brien to scene. Found body of man 

later identified as Timothy Lynch lying in middle of street 14 feet from curb. 

Ordered ambulance and upon arrival dispatched to Ames City Hospital. Lynch pro

nounced dead on arrival 8:00a.m. (Dr. Ingersoll). Body removed to Southern 

Mortuary, medical examiner notified. Widow notified. 

Conducted investigation with Patrolman O'Brien and found black Ford sedan 

1961 model parked on Corbin Street registered in name of deceased's wife. Woman 

who placed call was identified as Amanda Rogers. She is married and lives with 

her husband. She said she was leaving her residence at about 7:45 a.m. While 

locking her door she was aware of the sound of a truck passing and then she heard 

a thump; turned around and saw man lying in street, and dark color truck, stake 

body, moving away from scene going downhill on Intervale. She did not hear any 

screech of brakes. Did not know deceased. She did not get a very good look at 

the truck because her vie"~;V' was obscured by two or three cars on the right side 

(even numbered side of Intervale). She thinks the truck was about SO feet be

yond the body, which was in front of No. 118, but this is a rather hazy impres

sion. She does not drive a car herself and is not very good at estimating speeds, 

but she would say the truck was going "pretty fast." She assumed that this was 

a hit-and-run accident and immediately went back into the house and telephoned a 

report to Division 4 to report hit-and-run accident. 
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She did not go out again or even look out the window until after the body was 

removed because she wished to escape any further view of this unpleasant sight. 

Actually, she felt a bit ill. 

Her impression of where the body was when she saw it was that it was pretty 

close to the curb on her side of the street, no more than three or four feet she 

thought. 

Investigated premises at 118 Intervale and found stairway to roof open and 

hatch cover pushed back. 

Deceased, a former Langdell policeman, is part owner of Lynch's Cafe, having 

acquired the same in July of this year. Partner reports that Lynch had been 

worried about business. 

Further investigation to be conducted. 

Is/ Lt. O'Malley 

Accident Report - Roger P. Johnson, Driver (Ames Avenue Route) 

Langdell Bus Company 

October 25, 1962 

About 7:05 a.m. while proceeding in trackless trolley toward car barn on 

Ames Avenue I observed man crouching between parked cars. As I approached he 

suddenly dived head first in front of bus. I swerved and stopped suddenly. I 

got out of bus, the man got up and started to run away. I grabbed for him but 

he wrenched away and knocked me down. 

He got in black 1961 Ford and drove off. I didn't get too good a look at 

him but he was dark and I think he had on a jacket of some kind. 

Three passengers claimed injury from sudden stop. Names attached. 

Reported to starter who called police. 

Is/ R. P. Johnson 
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IN THE SUPERIOR COURT FOR THE COMMONWEALTH OF AMES, 

COUNTY OF THAYER 

Marie V. Lynch, 
Plaintiff 

v. 

The Ames Insurance Company, 
Defendant 

Filed September 16, 1963 

Civil Action No. 6548 

COMPLAINT 

1. The plaintiff is a resident of Langdell, County of Thayer, Commonwealth 

of Ames, and the defendant is an insurance corporation duly organized and exist

ing under the laws of Ames and having its principal place of business in the said 

Langdell. 

2. The plaintiff's husband, Timothy Lynch, entered into a contract of life 

insurance with the defendant, as evidenced by Policy No. 24759 in which the plain

tiff was named beneficiary, wherein the defendant agreed to pay the said benefi

ciary the amount of $50,000.00 in the event of the death of Timothy Lynch. 

3. The said Timothy Lynch died on October 25, 1962, at which time the said 

policy was in full force and effect. Due proof of loss was submitted to the de

fendant and all other requirements contained in the policy have been complied 

with by the plaintiff. Plaintiff has demanded and defendant has refused payment 

of said amount and there is now due and owing from defendant to plaintiff the 

sum of $50,000.00 plus interest thereon. 

Wherefore, the plaintiff prays judgment for the sum of $50,000.00, the face 

amount of said policy, together with interest and costs. 

Dated September 16, 1963. 

Plaintiff demands a trial by jury. 
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/s/ Joseph P. Langdon 

Attorney for plaintiff 

58 Williston Place 

Langdell, Ames 

Is/ Joseph P. Langdon 



IN THE SUPERIOR COURT FOR THE COMMONWEALTH OF AMES, 

COUNTY OF THAYER 

Marie V. Lynch, 
Plaintiff 

v. 

The Ames Insurance Company, 
Defendant 

Filed October 6, 1963 

Civil Action No. 6548 

DEFENDANT'S ANSWER 

Now comes the defendant in the above-entitled action and answers the plain

tiff's complaint as follows: 

First Defense 

1. The defendant admits the allegations of paragraphs 1 and 2 of the com

plaint, except that defendant denies that the policy provided for payment "in 

the event of the death of Timothy Lynch," and says that there were further quali

fications of such promise, the policy itself being the best evidence thereof. 

2. Defendant admits that Timothy Lynch died on October 25, 1962, that the 

policy was in force, and that due notice and proof of loss were filed, but defen

dant denies all other allegations of paragraph 3 of the complaint. 

Second Defense 

Further answering, the defendant says that the policy date of the policy de

clared upon the plaintiff is October 3, 1962; that Timothy Lynch committed sui

cide on or about October 25, 1962; that under the terms of the policy declared 

upon by the plaintiff, death from suicide within two years from the policy date, 

whether the insured is sane or insane, shall limit the company's liability to the 

return of the amount of premiums paid; and that the defendant has tendered to the 

plaintiff the amount of premiums paid on said policy, but the plaintiff has re

fused said tender. 

Wherefore, the defendant prays judgment that plaintiff take nothing. 
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/s/ Thomas P. Wilson 

Attorney for defendant 

Wilson and George, of Counsel 

164 Williston Plaza 

Langdell, Ames 



IN THE SUPERIOR COURT FOR THE COMMONWEALTH OF AMES, 

COUNTY OF THAYER 

Marie V. Lynch, 
Plaintiff 

v. 

The Ames Insurance Company, 
Defendant 

Civil Action No. 6548 

PRE-TRIAL STIPULATION 

1. Plaintiff is the widow of Timothy Lynch, late of Langdell, Ames, who died 

on October 25, 1962. 

2. On October 3, 1962, the defendant issued a policy of life insurance, No. 

24759, to Timothy Lynch on his life in the amount of $50,000.00. The said policy 

was in full force and effect at the time of Timothy Lynch's death. The plaintiff 

was named as beneficiary of said policy. 

3. Timothy Lynch was pronounced dead on arrival at Ames City Hospital on 

October 25, 1962, at 8:00a.m. and the body was then taken to the Southern Mor

tuary where it was identified by the plaintiff. 

4. At the time of his death Timothy Lynch was 38 years of age and was part 

owner of Lynch's Cafe, a bar located at the intersection of Peters Avenue and 

Story Road in Langdell. 

5. After the death of Timothy Lynch, defendant tendered to plaintiff an 

amount equal to the first year's premium on Policy No. 24759, and plaintiff de

clined to accept. 

6. Due notice and proof of loss as required by the policy have been filed. 

7. The following exhibits are true copies of the documents they purport to 

represent, and no further authentication will be required. Objections on grounds 

other than authentication are reserved: 

Exhibit A. Excerpt from Policy No. 24759, issued by the defendant on 

the life of Timothy Lynch. 

Exhibit B. Death certificate issued by Dr. Bertram A. Fieldstone, medi

cal examiner of Thayer County, on the death of Timothy Lynch. 

Exhibit C. Autopsy findings, medical examiner, County of Thayer, con

cerning Timothy Lynch, deceased. 

Exhibit D. Plan of certain streets in Langdell, Ames. 

Is/ Joseph P. Langdon 
Attorney for plaintiff 
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EXHIBIT A 

Policy No. 24759, dated October 3, 1962, was issued by The Ames Insurance 

Company to Timothy Lynch, designating Marie V. Lynch as beneficiary. This was a 

five-year term policy, renewable to age 65, obtained at age 38. The premium was 

$446.50 annually. The first annual premium was paid in cash in advance. The 

policy contained the following provisions: 

The Ames Insuranc~ Cpmpany • • • will pay the face amount of 
the policy, $50,000.00, to the beneficiary immediately upon 
receipt at the Home Office of due proof of the insured's death, 
subject to the provisions of this policy. 

Death from suicide within two years from the policy date, 
whether the insured is sane or insane, shall limit the com
pany's liability to the return of the amount of premiums paid. 

EXHIBIT B 

THE COMMONWEALTH OF AMES 

OFFICE OF THE SECRETARY 

State House Ames City 101568 

February 19, 1964 

Secretary of the Commonwealth 

JOSEPH D. WOOD 

TO WHOM IT MAY CONCERN : 

This is to certify that the 

attached is a true of the death 

record of 

WITNESS the GREAT SEAL 

OF THE COMMONWEALTH 
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JOSEPH D. WOOD 

Secretary of the Commonwealth 



EXHIBIT B (continued) 

HEALTH DEPARTMENT-REGISTRY DIVISION, CITY OF LANGDELL 

County of Thayer, Commonwealth of Ames, United States of America 

Certified Copy of Record of DEATH in Office of the City Registrar 

Certificate No. 588032 

I, the undersigned, hereby certify that I hold the office of City Registrar 

of the City of Langdell and I certify the following facts appear on the records 

of Births, Marriages, and Deaths kept in said City as required by law. 

No. 59882 Date of Death October 25 2 1962 

Name and surname of Deceased (If Married, Widowed, or Divorced, Maiden Name) 

Timothy Lynch 

Was deceased a U. S. War Veteran? If so, specify War W W II 

Sex Condition Supposed Age Name & Surname of Residence 
and (Single, Married Yrs. Mo. Days Husband or Maiden 
Color Widowed, Divorced) Name of Wife of 

Deceased 

M Married 38 -- -- Marie V. Lund 73 Pound 

w 

Occupation 
Tavern 
Owner 
Place of 
Business 

Peters Avenue 
& Story Road, 
Langdell 

Medical 
Examiner 

Dr. Bertram 
A. Field
stone 

Date of Record: 

Avenue, 
Langdell 

Place of Death Place of Birth Names & Birthplaces of 
Parents (Maiden Name of 
Mother) 

120 Intervale Langdell Daniel J. Lynch, Langdell 
Street Ames Annie Hobart, Langdell 
Langdell 

Disease or Cause of Death 
(Primary or Secondary) 

Place of Burial 
(Name of Cemetery) 

Fracture of skull. Jumped from roof. 
Suicide during profound depression 

Mt. Benedict Ceme
tery, Langdell 

Oct. 29a 1962 Name of Undertaker: Frederick Horn 
438 Seavey Avenue, Langdell 

WITNESS my hand and the SEAL of the 

CITY REGISTRAR 

on this 19th Day of Feb. A.D. 1964 

(SEAL) 

/s/ Charles C. Landers City Registrar 
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EXHIBIT B (Continued) 

Heart: Ecchymosis anterior pericordium. 

Abdomen: Contusion over anterior aspect liver; vertical anterior rupture of 

liver with bile leakage. 

Pelvis: Fracture through left pubic ramus with posterior depression and 

dislocation. 

One inch (1") rupture of bladder. 

Extremities: Spiral fracture, right femur with fracture of socket. 

Bilateral fracture, left lower leg (tibia and fibula). 

Fracture, right patella with overlying contusion of skin. 

Fracture, right clavicle. 

Abrasions and contusions of volar surface, both forearms. 

Fracture, right 't~rist with silver fork deformity. 

Fracture, left humerus. 

Primary cause of death: Fracture of skull. 

Secondary cause of death: Suicide, profound depression. (Police Lt. O'Malley 

said deceased had been nervous and worried.) 
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/s/ Bertram A. Fieldstone 

Medical Examiner for 

Thayer County 

Southern Mortuary 



Deceased: 

EXHIBIT C 

AUTOPSY FINDINGS 

Office of Medical Examiner 

County of Thayer 

Timothy Lynch Age: 38 Date: October 25, 1962 

The body is that of a white male; Height 5 feet, 10 inches; weight 165 pounds. 

Admitted to mortuary from Accident Ward at City Hospital. 

Data from Dr. Ingersoll, City Hospital: "Subject admitted to City Hospital 

at 7:55 a.m. by police ambulance. Dead on arrival. Body found in street. Re

ferred to medical examiner." 

Body clothed in brown leather jacket, black cotton pants, black leather shoes, 

white shirt with open collar, T-shirt of white cotton, jockey shorts of white cot

ton, and colored rayon socks. Slight blood staining on anterior chest area ofT-shirt. 

Autopsy begun at 11:23 a.m., concluded at 12:45 p.m., then discharged to un

dertaker at 4:40p.m. 

Description of Findings: 

Contusion, forehead bilaterally with ecchymosis. 

Fracture, nose with displacement to right. 

Laceration 1 inch long, left eyebrow. 

Fracture, left supra-orbital region. 

Fracture and depression, right zygoma with overlying contusion. 

Skull: Stellate fracture, left parietal; bilateral fracture basilar with exten-

sion on right to tempero-parietal suture. 

Contusion of lips and chin. 

Fracture of upper incisor teeth. 

Fracture, Rami of both mandibles. 

Spine: Fracture of odontoid process, of the axis with posterior displacement of 

"atlas." 

Contusion of cervical spinal cord at first cervical level. 

Brain: Contusion with ecchymosis, bilateral frontal cortex. Contusion and 

laceration, left parietal cortex. 

Chest: Contusion and ecchymosis anterior chest wall, bilateral with fractures 

right 3, 4, 5 ribs; anterior; and left 2, 3, 4 ribs anterior. 
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EXHIBIT D 

Diagram 

(Principal streets only; other streets omitted.) 

Wi IIi ston Street 
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*Number 120 Intervale; located 100 
feet from corner of Intervale 
and Corbin. 

Width of streets not drawn to scale. 
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Photograph of re sidential block on Inte rvale Street, t a ken from opposite side of 

street, the camera pointing in a northwes terly dir e ction. The entrance to 

No. 118 Interval e Street is the third d oor from the l eft of the picture. 
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EXHIBIT NO.2 

Photograph taken from roof of No. 1 18 Intervale Street, Langdell, with the camer a 

pointing down ward and across the street in a northwesterly direction. 
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ASSIGNMENT llA 

Assignment 7A or 7B, whichever has not been previously covered. 

,, 
l .. 
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ASSIGNMENT llB 

Review §§9-13 through 9-17 of the Text (pp. 317-330}. 

One firm will be assigned to conduct an interview during the class period and 

to obtain a '\-7ritten statement from the person intervie'\-7ed. It will be assumed 

that the intervie'\vers have reached the '\-7itness by telephone and have arranged the 

hour and place of the interview, but they will not have met the witness before 

they enter the room for the intervie'\v. Counsel will be briefly informed, in ad

vance of the session, as to how they learned of the witness and the general nature 

of the case to which the witness' statement relates. 

Firm A: Conduct the interview. 

The questions discussed during the critique will include the following: 

What further investigation would be advisable? Were leads for further investiga

tion adequately developed during the interview? Did counsel pursue proper tactics 

during the interview to protect the interests of their client? 
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ASSIGNMENT 12 

Study§§ 9-18, 9-21, and 9-22; Chapter X; and §§11-13 through 11-23 of the 

Text (pp. 330-332, 337-376, and 397-425). 

The special assignment concerns aspects of pre-trial practice in the case of 

Peter Pyle v. Ace Storage Corp. and Kwik Construction Corp., based on injuries 

sustained by plaintiff while working as an employee of Steele Reconstruction Co. 

(not involved in this litigation) in the renovation of warehouses for defendant 

Ace. Ace and Kwik are Wisconsin and New York corporations, respectively. Plain

tiff is a resident of Ames. 

Firm A (Counsel for plaintiff): 

1. Prepare the complaint against Ace and Kwik corporations, either in one 

suit or separately and in either the state or federal court sitting in Ames, as 

you choose. The original is to be filed with the instructor and a copy served 

by you upon opposing counsel at least 21 days before the class session for this 

assignment. 

2. Prepare requests for admissions or interrogatories, or both, to each de

fendant. Limit the subject matter of your requests or interrogatories to infor

mation about the screws, the handle, and the door from which the handle carne 

loose in plaintiff's hand. You are further limited to a maximum of two pages 

(for requests and interrogatories combined) of single-spaced typewriting (in 

addition to the caption and other formal parts of the document or documents). 

Your judgment in utilizing the limited opportunity thus afforded will be consid

ered during the critique. The original is to be filed with the instructor and a 

copy served by you upon opposing counsel after you have received their responsive 

pleading to your complaint but at least 12 days before the class session. 

Firm B (Counsel for defendant Ace Storage Corp.): 

1. Prepare appropriate responsive pleading to the complaint served upon 

you. The original is to be filed with the instructor and a copy served by you 

upon opposing counsel at least 16 days before the class session for this assign

ment. 

2. Respond to the requests for admissions and interrogatories served upon 

you by plaintiff. If you are confronted with a question that you think you would 

know the answer to if your file were complete, but don't, and that you would an

swer if you did, insert a line of dashes by way of answer to that interrogatory 

or request. The original of your response is to be filed with the instructor 

and a copy served by you upon opposing counsel at least 10 days before the class 

session. 
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Firm C (Counsel for defendant Kwik Construction Corp.): The above instruc

tions to Firm B apply to you as well. 

1. It will be assumed that proper venue and jurisdiction attaches to the 

federal district court in Ames and that the state court of Ames also has juris

diction. The action (or actions) may be brought in either of these courts but 

in no other. 

2. It will be further assumed that the defendants are amenable to both fed

eral and state process in Ames and that they have been properly served. 

In sum, there is no question as to jurisdiction of the courts mentioned 

either as to subject matter or as to the person of the defendants. 

3. Assume a six-year statute of limitations as to any relevant cause of 

action. 

4. Firms B and C are not required to prepare responsive cross pleadings. 

5. Note that all papers called for must be filed with the instructor and 

served by counsel upon opposing counsel by the deadlines indicated. The papers 

should be neatly typewritten. 

6. Copies of all documents required to be prepared by counsel will be re

produced and distributed to the students one week before the class session. 

7. Note that various items of information set forth hereafter are assumed 

not to be known to counsel for one or another party. 

Procedure During the Session 

Each firm will be prepared to state: 

1. Their reasons for pleading as they did. 

2. What, if any, discovery procedures under Rules 26-37 they would have used 

before trial and when. The instructor may call for this information chronologic

ally, by asking what is the soonest after the date of filing suit that any of 

counsel would have used any step of discovery, calling upon counsel who would 

have acted the soonest to explain his step. In this way allowance may be made 

for the effect of early steps on counsel's decision·concerning later discovery. 

An opportunity to explain use or nonuse of various possible procedures will be 

available during the critique. 

3. Their reasons for handling the interrogatories and requests for admission 

as they did. 
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4. What pre-trial motions they would present. The instructor may choose to 

hear some or all of such motions during the class period. 

5. What stipulations or agreements, if any, they would seek at a pre-trial 

conference under Federal Rule 16. 

Background of the Case 

While standing on the bed of a truck that was backed up to the loading plat

form of Ace Warehouse 29 in Warren, Ames, on Friday, April 17, 1964, Pyle grasped 

the metal handle of the sliding door on the warehouse and pulled for the purpose 

of opening the door. The handle came loose from the door and Pyle fell off the 

bed of the truck. Pyle believes that the handle was attached with screws of 3/4 

inch length, and that much longer screws should have been used. He has no infor

mation as to whether the handle was attached in this way by an employee of Kwik 

Construction Corporation, the contractor who originally built the warehouse, or 

by a maintenance employee of Ace Storage Corporation. 

Memorandum of Law 

In Price v. Cornwall Construction Co., 267 Ames 431 (1928), the Ames Supreme 

Court held that the negligence of Cornwall in constructing the Flicker Theatre 

in Langdell "could not render it liable to a third person injured in consequence 

thereof after the 1;-1ork had been completed and accepted by the m-1ner of the build

ing." The plaintiff and others had been injured when the ceiling of the theater 

collapsed, and the Ames Supreme Court cited and followed Ford v. Sturgis, 14 F. 

2d 253 (D.C. Cir. 1926), a case very closely analogous on the facts. In Hanna v. 

Fletcher, 231 F.2d 469 (D.C. Cir. 1956), involving a claim against a contractor , 
who was allegedly negligent in repairing an iron stair railing that subsequently 

gave way and caused injuries to plaintiff, a tenant in the apartment building 

where the railing was located, the court reviewed developments in the law con

cerning liability of manufacturers, suppliers, and contractors following 

MacPherson v. Buick Motor Co., and declared: 

In view of these developments in the law, so widely approved 
and so sound, we reject Ford v. Sturgis insofar as it stands 
for the general rule that a person injured by reason of a con
tractor's negligence cannot recover from the contractor if the 
injury occurred after the product of his defective work was 
accepted by the party who engaged him. 

No case involving this question of law has been before the Ames Supreme Court 

since Price v. Cornwall Construction Co. 
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Excerpts from Statement of Peter Pyle Taken by Plaintiff's 

Counsel in August, 1964 

I am 54 years old and have been an ironworker for over 30 years. On Friday 

morning, April 17, 1964, I was employed by Steele Reconstruction Company. My 

crew was moving machinery from one l.Jarehouse to another in a flat-bedded truck. 

I was sitting on the back of the truck as it was backed up to the Ace warehouse 

door. I caught hold of the 't.Jarehouse door handle with my right hand and pulled 

to open the door. When I did, the handle came off and I fell off backwards to 

the ground, a distance of 4 to 5 feet. I was taken to the first-aid station and 

then to the hospital. I was released Sunday afternoon, April 19. I went back 

to work on Monday, April 27, but they put me on light work. I continued this 

work until I was laid off, along with others, on May 12, 1964. On that day I 

went with Bill Weld to the truck and got a handle and screws from under the seat, 

which Weld told me he had picked up and put there after the accident. Of course, 

I didn't actually see him do it. I sealed them in an envelope and later gave them 

to my attorney along with two other screws Weld had left for me at the union hall. 

A few days after the accident, I went to Dr. Gray, my family doctor. I told 

Dr. Gray about my suffering, and he took X-rays and made various tests, which I 

understand did not show anything wrong. I have continued to see Dr. Gray off and 

on right up to now. I am still having trouble, having pain this minute. About 2 

weeks ago, I was hired by the Robertson Construction Company to do the same kind 

of work I was doing for Steeles just before I was laid off. It is true that I am 

now earning more money than I did before, but that is due to economic conditions. 

I'm not the worker I used to be. Dr. Gray says he thinks I will be 10 per cent 

permanently disabled. 
Is I Peter Pyle 

Plaintiff's Workmen's Compensation Recovery 

Plaintiff's workmen's compensation claim was settled by Steele's insurer for 

a lump sum payment of $4000 on October 15, 1964; under Ames law, the acceptance 

of compensation does not bar a claim against a negligent third person. Plaintiff 

may have to reimburse the compensation carrier, in accordance with a statutory 

formula not here relevant, in the event he receives a settlement or judgment 

against a third party for damages for this accident. 

Medical Data in Plaintiff's File 

Dr. A. A. Stakely, who is in the general practice of medicine and customarily 

treats employees of Steele Reconstruction Company, reported as follows to the 

workmen's compensation carrier on September 15, 1964. (History of accident omitted.) 
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I examined the patient at the hospital on the day of the accident, 
and the following day, and again on April 28, June 2, and August 15, 
1964 and September 1, 1964. The patient has continued to complain 
of shooting pains through his head, back, and shoulders and of numb
ness and loss of all his strength in his hands and arms at times. 
X-rays disclosed no evidence of injury. The patient's condition 
was diagnosed as muscular strain in the back of the neck and between 
the shoulders. The patient was discharged as fully recovered on 
August 15, 1964. He was again seen on September 1, 1964, at which 
time he continued to complain of intermittent "headaches all the 
way down my back" and occasional numbness of the extremities and 
loss of strength. He reported that he got along fairly well as long 
as he did only light work and followed Dr. Gray's instructions of 
applying traction to his neck by weights rigged up on his bed. Re
peat X-rays were negative. I can find no objective explanation for 
his subjective complaints of pain, and in my opinion he "ti7ill be able 
to return to full duties promptly after settlement of his compensa
tion claim. I have examined the report of Dr. M. D. Gray, and I 
do not believe Dr. Gray will disagree with me on the proposition 
that his estimate of 10 per cent permanent disability is necessarily 
based on purely subjective rather than objective complaints. 

Statement of William Weld Taken by Plaintiff's Counsel 

My name is William Weld. I live at 417 Maple Lane in Warren, Ames. I am a 

steelworker. I went to work for Steele Reconstruction Company in May, 1963. My 

work as a steelworker has taken me to jobs in various parts of the country. 

Steele Reconstruction Company is a large firm which specializes in refurnishing 

warehouses and large manufacturing buildings, usually by replacing the interior 

bracing with steel girders and then covering the exterior with corrogated steel 

sheeting. 

Since I have been with the company my job has been working on a crew which 

applies steel sheeting. I have had considerable experience working with various 

sizes of screws and nails and have developed considerable knowledge about the 

appropriate size nail or screw required by various stress situations. Principal

ly my work has been that of hanging corrogated sheets, but I have had some ex

perience in replacing handles, hinges, and other types of hardware. I have seen 

and worked with doors comparable in size and weight to those used on the Ace 

Warehouse. I am convinced that it would be careless to attach a handle to such 

a door with anything less than 1~ inch screws. 

My relationship "ti7ith Peter Pyle 'vas one of casual acquaintance with a co

worker. I had seen Pyle off and on in the year I worked with the company, but 

had never been on the same crew until the Ace Warehouse job. I only 'vorked 'vi th 

Pyle about a week before the accident on April 17, 1964. As I remember, the day 

of the accident Pyle and I were assigned to unload some materials at the warehouse. 
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As I backed· the truck up to the door, Pyle was standing on the truck-bed and was 

directing me. The truck was a 1963 model, 2 ton Chevrolet flat bed, with wooden 

bed. I stopped the truck and got out. Then I noticed Weld trying to open the 

door from the rear of the truck. The door was about 14 feet long and 13 feet high. 

The handle was in the lower left hand corner. The door was mounted on the outside 

of the warehouse on a track so it would slide to the right. 

Pyle gave a hard pull on the handle and the handle carne off in his hand. 

Pyle fell backward off the truck, landing on the upper part of his back. I don't 

think he was knocked unconscious, but the fall knocked the wind out of him, and 

he was unable to talk for a brief period. Immediately after that I saw the handle 

and screws on the ground. I picked up the handle. It had four screw holes. I 

saw three screws. Some were still stuck in the handle. I can't say for sure 

how many, but at least one. I laid the handle and screws under the seat of the 

truck that took Pyle off to first aid, maybe five to six minutes after the acci

dent. We all commented about the screws. They seemed short for that type of 

door -- only 3/4 inch long. 

Several weeks after the accident, Pyle came to me, told me he was being laid 

off, expressed concern that he would not be able to get other work because of his 

back and asked me what had become of the handle and screws which he had pulled out 

of the door. I took Pyle to the truck and I got the handle and three screws out 

from under the seat. One or two were stuck in the handle and others were loose. 

I gave them to him. Other than this, I've not seen Pyle since the accident. The 

above one-page statement is true and correct. 

July 9, 1964 

/s/ William Weld 

P.S. At the request of Mr. Pyle's lawyer, I got some other screws out of 

other door handles on the Ace premises in August, 1964. I got two more screws. 

They were short ones just like the ones on the handle I picked up the day of the 

accident. 

September 5, 1964 

Is/ William Weld 

Construction Contract between Ace and Kwik 

Through negotiations with attorneys for Kwik and Ace, plaintiff's attorney 

has obtained a copy of the contract entered into between Kwik and Ace for the 

construction of the warehouse where the accident occurred. The contract provided 

100 



that Kwik was to construct for Ace a warehouse with an estimated life of five 

years to be located at Warren, Ames (a small town about 100 miles from Langdell). 

Construction was completed in August, 1944. The warehouse was to be used for 

storage of military supplies under government contract. Plaintiff has also learn

ed that defendants have an expert who is prepared to testify among other things 

that 3/4 inch screws such as those in the possession of plaintiff are adequate to 

hold such a door handle in place subject to normal use for a period of five years 

and that in 1944 it was difficult to obtain screws in varying sizes because of 

wartime restrictions and priorities. 

Plaintiff's Experts 

Noah Arkwright, 45 years old, has been a carpenter for 20 years in Langdell, 

working mostly on houses. He has known Pyle for several years, and at times they 

have worked on the same jobs. Arkwright is willing to testify that he is familiar 

with the various kinds of screws used in building construction and that in his 

opinion it was not proper or customary to use screws as short as 3/4 inch in at

taching to a 250-pound warehouse sliding door, 2~ inches thick, a handle like the 

one Pyle brought to his attorney. 

Benjamin Bolt, 30 years old, is in charge of the Nationwide Hardware Store in 

Langdell. In that position he advises builders and architects as to proper hard

ware, including size of screws, for use in construction. He has examined the Ace 

warehouses in Warren. He is willing to testify that in his opinion, screws of at 

least 1~ inch length should have been used to attach the handles to the warehouse 

doors. Screws of 3/4 inch length, in his opinion, might hold the handle and might 

not; they are too risky, especially after a period of use. 

Statement of William Weld Taken by Defense Investigator 

on September 15 2 1964 

(This information is shared by defendants.) 

My name is William Weld. My home is at 417 Maple Lane, Warren, Ames. 

On April 17, 1964, I was working for Steele Reconstruction Co. I am a steel

worker. We were repairing and remodeling warehouses of Ace Storage Company in 

Warren. Peter Pyle was on the job with me. He grabbed a door handle of a sliding 

door on Warehouse 29 to open it, as he stood on the rear of our flat-bed truck. 

He gave a quick, hard pull on the handle - more of a jerk than a steady pressure 

- and it yanked loose from the door. He fell off the truck, still holding the 

handle. I picked up the handle and some screws a few minutes after the accident 
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and put them under the seat of the flat-bed truck. I found the screws on the 

ground close to the handle scattered over a two foot area. They were short screws 

- about 3/4 inch long. When Pyle was laid off several weeks later, I took him to 

the flat-bed truck. I got the handle out from under the seat and gave it to him. 

I also picked up the screws from under the seat and gave them to him. 

I have read the above one-page statement and it is true and correct. 

/s/ William Weld 

Report of Sydney Specter 

(This information is shared by defendants. Acting jointly, defense counsel, 

before suit was commenced, obtained from plaintiff's attorney the handle and 

screws represented to be those referred to by the plaintiff, for spectroscopic 

examination. Plaintiff's attorneys do not know the results of the examination 

nor were they a.t any time promised a copy of the findings. The screws have been 

returned to plaintiff's counsel.) 

Sydney Specter, the analytical chemist who made the spectroscopic examination, 

marked the five screws as #1 through #5. His report contained the following 

paragraph: 

The handle had six layers of paint of different colors and 
texture. Five of the layers of paint on the handle and screws 
#1, #2, and #3 are identical, but one coat of paint (next to 
the outside) on each of these three screws was of a lighter 
shade of gray and a heavier texture than the corresponding 
coat of paint on the handle. A pattern of layers entirely 
different from this was found on screws #4 and #5. 

Statement of John Green Taken by Counsel for Ace 

on May 4 2 1964 

(This information is unknown to counsel for Kwik and counsel for plaintiff.) 

In March of 1964 it came to my attention that the door handle of Warehouse 29 

(the one involved in the accident) was a little loose. I removed the handle, put 

plastic wood in the screw holes, and screwed the handle back on in its original 

position. I used the same screws that I had taken off. They were 2 inches long 

and in perfect condition. After I finished, I tested the handle and found it 

firmly fixed. I have been employed by Ace as a maintenance worker for the past 

three years. Since the accident, a new handle has been placed on the door in a 

new position. 

/s/ John Green 
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Report of Francis X. Pert to Counsel for Ace on June 30, 1964 

(This information is unknown to counsel for Kwik and counsel !or plaintiff.) 

On June 1, 1964, I made an examination of the door of Warehouse 29, on the 

premises of Ace Storage Company. I removed aluminum sheeting which had been 

placed over the original wood door in the course of renovation by Steele Recon

struction Company. In a position 11 inches from the exterior left side and 30 

inches from the bottom of the door I found a group of four screw holes arranged 

in a pattern of holes which I was informed, corresponded to the location of the 

handle pulled out by Pyle. Each hole had a depth of 7/16 inch. This is the 

depth that would be produced by a 3/4-inch screw fitted through a hole in the 

handle of the type exhibited to me, and screwed firmly into the door. There 

was evidence of the use of plastic wood in each of the four screw holes. 

After obtaining authorization, I removed from the door a block of wood 8 in

ches square, including the area of the four holes. This block was cut into cross 

sections, which disclosed that the original holes were 1 11/16 inches deep and 

that they had been filled with plastic wood beyond the depth of 7/16 inch. The 

longer holes are consistent with the use of 2 inch screws. These cross sections 

will be available for use in court if you so desire. 

Is/ Francis X. Pert 
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ASSIGNMENT 13 

Study §§11-1 through 11-12 of the Text (pp. 377-397). 

The special assignment consists of taking the deposition of William Weld in 

the case of Pyle v. Ace Storage Corp., et al. The materials in this case are set 

forth in the preceding assignment. 

Firm A (Counsel for plaintiff). 

Firm B (Counsel for defendant Ace). 

Firm C (Counsel for defendant Kwik). 

Weld's deposition is being taken by plaintiff's attorneys because Weld has 

moved to Florida and it is feared that he will not be available at trial, though 

he has indicated that he may be willing to come to Ames for the trial. Plaintiff's 

attorneys have arranged for Weld to come from Florida to their office in Ames to 

have the deposition taken at an hour agreed upon between counsel. Defense coun

sel will have no opportunity to talk with Weld prior to the deposition. 

While plaintiff might wish testimony from Weld as to other matters, the exam

ination is to be limited to: 

(a) the general subject matter of the screws, the handle, and the door from 

which the handle came loose in plaintiff's hand in short, those facts relating 

to the basic liability of the defendants rather than to the extent of injury suf

fered by plaintiff, and 

(b) such general introductory material as counsel considers necessary to 

make effective use of Weld's deposition testimony. 

It is assumed that all parties, through the proper use of discovery procedures, 

have acquired all the information set forth in the Assignment 12 materials, in

cluding Weld's several statements. 

Counsel should consider the implications of Federal Rules 26(d) and 32(c) 

upon their tactics during the deposition. 
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ASSIGNMENT 14 

Study §§9-19 and 9-20 of the Text (pp. 332-337). 

The oral deposition of Harry L. Timmons, in the case of Elizabeth Carroll 

Parry v. Ames & Western R.R. Co. and Harry L. Timmons will be taken during the 

class period. It will be assumed that it is being taken under stipulation in 

the office of one of the attorneys. 

Firm A (Counsel for plaintiff): Take the deposition for discovery purposes. 

Firm B (Counsel for defendants): One of you will represent Timmons and the 

other will represent Ames & Western Railroad. It will be assumed that you are 

practicing independently, not as members of the same firm. You will cooperate 

or not as you see fit. 

Make the following background assumptions: 

1. Everett C. Parry, husband of the plaintiff, died in May, 1964, as a re

sult of drinking sulphuric acid from a beer bottle in the Ames & Western Rail

road shop where fire extinguishers were serviced. At the time of the incident, 

Parry was on sick leave, and it is clear that he was not on duty as an employee. 

Plaintiff's attorneys conclude that they should claim that the employee in charge 

of the shop was negligent in placing an unlabeled bottle of acid where it might 

reasonably be mistaken for beer, that deceased drank it, and that he was a busi

ness invitee on the premises; alternatively they claim that he was a licensee to 

whom the railroad owed a duty of care to warn or protect from the danger of the 

unlabeled acid. 

2. The defendant Timmons was the foreman in charge of the railroad shop when 

deceased drank the sulphuric acid. He has since acquired a gasoline station and 

left the railroad's employment. He has a farm in Ames, not exempt from execution, 

with a value of $25,000. 

3. Elizabeth Carroll Parry is her husband's only survivor within any of the 

groups named in the Ames Death Act. 

Plaintiff's counsel's file consists of the statements taken by members of 

their firm or by investigators in their behalf, summarized below; a memorandum 

that an attempt to interview defendant Harry L. Timmons, the witness in this de

position, was unsuccessful; negative statements (i.e., indicating want of knowledge 

of any material facts) from other potential witnesses who were seen during in

vestigation by plaintiff's counsel; and a legal memorandum. 
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Plaintiff's Counsel's Preliminary Analysis of Case 

(a) As against the defendant railroad. To prevail, plaintiff must establish 

that the railroad violated some legal duty owed the decedent. The nature and ex

tent of the railroad's duty varies, of course, depending on whether decedent was 

a trespasser, a gratuitous licensee, or a business invitee. (See generally, 

Prosser, Torts 432-462 (1955).) 

At common law, as in Ames, the occupier of land is not generally liable to 

trespassers for the ma.nner in which he carries on his activities or maintains his 

land. He is liable only for ''willful and wanton" misconduct. Plaintiff can thus 

recover on a trespasser theory only if she either establishes that defendant's 

conduct was of such a character or can convince the court to move to a more 

"modern" position by imposing a duty of reasonable care upon the possessor of 

land toward known trespassers for "active operations" conducted thereon. This 

latter tack, even if successful, might involve us in the largely unpredictable 

metaphysics of distinguishing "active operations" from "conditions." Clearly, 

it is desirable that decedent be characterized a licensee or, better, an invitee. 

If decedent is classified as a licensee under Ames law, defendant is subject 

to liability if, but only if, it "knows of the dangerous condition causing injury, 

realizes (not 'should realize' in the exercise of due care, but subjectively 

'realizes') that it involves unreasonable risk to the licensee, and fails to ex

ercise care to make the condition safe or to warn the licensee." (Hander v. 

Mallett, 142 Ames 562, 568 (1928).) 

As to an invitee, defendant would be under a duty at least to warn or make 

the premises safe, both as to dangerous activities and conditions, of which he 

knew or should have known. 

(b) As against defendant Timmons. It may, at first blush, appear strange 

to suggest that our theory of recovery against the railroad may differ from that 

against Timmons. There is, after all, not the slightest suggestion that Timmons' 

conduct was outside the scope of his authority. Nor would it be to plaintiff's 

interest to suggest that it was. We are delighted to have any negligence on 

Timmons' part fully attributable to the employer. 

But there is a further problem. We have previously discussed the variations 

in degree of immunity from liability that may protect the railroad, depending on 

decedent's status. We should consider whether the same immunity enshrouds Timmons 

as an employee of the occupier. Yes, says the Restatement of Torts §383: 
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One who does an act or carries on an activity upon land on behalf 
of the possessor thereof, is subject to the same liability, and 
enjoys the same immunity from liability, for bodily harm caused 
thereby to others within • • • the land as though he were the 
possessor of the land. 

This appears to be the rule prevailing in the majority of jurisdictions. A 

minority, however, hold to the contrary. If Ames is such a jurisdiction, it 

means that Timmons as himself a defendant might be held to a higher duty than the 

railroad as possessor. 

With respect to decedent's negligence, it is clear that we will have to pro

ceed on one of two theories - that he was not contributorily negligent or, if he 

was, that the doctrine of last-clear-chance applies. 

Statement of Elizabeth Carroll Parry Taken on May 28. 1964 

I am the widow of Everett c. Parry. We were living on Main Street in Gray, 

Ames, which is about a five-minute walk from the Ames & Western Railroad Station 

in Gray. Mr. Parry had been working for the railroad for 35 years. He had a 

heart attack in 1959 and was taking medication for it. He was under Dr. Single

ton's care from that time till his death. In January, 1964, he had another heart 

attack and has been on sick leave since that time. He also had asthma and it was 

difficult for him to breathe during the night. I was up with him about every 

midnight on account of his asthma. 

He left the house at 9:00 o'clock the morning of his accident (May 8). I 

learned of the accident when Dr. Singleton came and told me. I got into a taxi 

and went to the hospital. He was conscious and in very great pain. (Description 

of Mr. Parry's pain and suffering until his death early the next morning ommitted.) 

My husband drank beer and kept it in the house for his asthma. He had some 

beer for lunch and sometimes some in the evening. In recent years he had beer 

and coffee for breakfast. On the night before the accident, I gave him a small 

glass of beer at midnight, and another at 3:00a.m. He also had some pills to 

take around midnight. He didn't get to sleep until 4:00 o'clock and was up at 

7:30 so that he had not more than three and a half hours' sleep. He had his 

usual breakfast of beer and coffee. He left the house around 9:00. 
His heart 

' k 1 h" 1 He took pills and a condition was such that I didn t li e to eave 1m a one. 

hm · d•t• H1"s having only three 
small glass of beer to relieve the ast at1c con 1 1on. 

and a half hours' sleep was kind of unusual. 
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Statement of James L. Carroll Taken on May 28, 1964 

I am 28 years old. I live in Gray, Ames. I am a son of Mrs. Parry. The 

first time I saw my stepfather, Mr. arry, on P the day of the accident was in the 

hospital. I arrived a little before two, and was there most of the time until 

he died. He was in great pain. 

While I was at the hospital I had a chance to talk to my stepfather and I de-

finitely did not think he was under the influence of liquor. Before the accident 

I had a conversation with my stepfather about Mr. Timmons' drinking in the shop. 

h d Of thl.·s conversation but it was about five or six I cannot pinpoint t e ate 

weeks before the accident. Mr. Parry told me that Mr. Timmons was in the habit 

of drinking at the shop on the railroad premises. 

Mr. Parry was in the habit of drinking beer, but he was not an extensive 

beer drinker. He did have his bottle of beer every night. 

Dear Sir: 

Letter to Plaintiff's Counsel from 

Dr. Marvin F. Singleton 

June 11, 1964 

Everett c. Parry was first seen by me professionally in 1959, when I was 

called by him to treat a condition which I diagnosed as coronary heart disease. 

Throughout the time he has been my patient he has suffered from asthma. 

In January, 1964, Mr. Parry had a second heart attack and was under my care 

continuously until his death. He was hospitalized for 10 days but had not yet 
returned to work. 

On May 8, 1964, an employee of the railroad called me and I went to the scene 

of an accident involving Mr. Parry. My first impression was that he was having 

a cardiac attack, but very quickly I noticed otherwise because he was in some 

agony abdominally and in his throat and chest. I asked what had happened and was 

told in rather garbled tones by Mr. Parry and by the two other men present that 

Mr. Parry had taken something out of a bottle. I found the bottle in the build

ing around the corner from the doorway where Mr. Parry was sitting. I smelled 

the bottle, and it smelled like sulphuric acid. We took Mr. Parry to the hospi

tal and arrived in the emergency room at 11:00 a.m. I began treatment to relieve 

the pain and reduce tissue damage. (Details omitted.) There was no evidence of 

his being under the influence of intoxicants. He told me that he took only one 
mouthful and then tried to get rid of the acid. 
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Sulphuric acid is very corrosive to human tissue. It cauterizes or burns 

human tissue and the action of the acid is very penetrating; it continues for 

some period of time. It caused him to slough off the mucous membrane of his mouth 

and as far back in his throat as we dared to inspect. His tongue was swollen and 

there were patches of red and patches of white where some of it had sloughed off 

and some had not. 

I continued to give him opiates as late as 1:00 a.m. on the 9th and he died 

at 3:00a.m. The cause of the death was accidental poisoning, sulphuric acid. 

Coronary heart disease was a secondary cause. The immediate cause of the death 

was the extreme edema of the lungs due to the caustic effect of the sulphuric acid. 

Yours very truly, 

Is/ Marvin F. Singleton, M.D. 

Memorandum of Interview of Dr. Singleton Taken on June 25, 1964 

Dr. Singleton advises that he did not pay close attention to the beer bottle, 

because he was primarily concerned about emergency treatment of the patient. He 

does not recall whether it was dirty, but only that it was a green bottle with a 

Ballantine label on it. He does not recall anything else distinctive about the 

bottle. He does not remember how full it was, except for the fact it did not 

have to be tipped much to get liquid to the edge of the bottle. Arno Anderson 

and Harry Timmons were the two men with Mr. Parry. Dr. Singleton did not advise 

Mr. Parry's drinking beer for asthma, but neither did he advise against it. 

Statement of Arno Anderson Taken on July 7, 1964 

My name is Arno Anderson. My home is in Gray, Ames. I am employed by the 

Ames and Western Railroad, and have been for 13 years. I am an assistant foreman 

in the motive power department. I have seen sulphuric acid used once or twice 

over a period of ten years. The acid was kept in a glass beer bottle. I don't 

recall seeing any label on it. I have also seen beer bottles occasionally on the 

premises. 

I am familiar with General Rule G of the Railroad, which reads: "The use of 

intoxicants or narcotics by employees subject to duty, or their possession or use 

while on duty, is prohibited." That general rule has been in existence in my de

partment as long as I have worked on the railroad. I have no knowledge of rules 

relating to the handling of sulphuric acid in my department or in general. My 

attention has never been called to any rules relating to the use of sulphuric acid. 

I have been given other books of rules but they did not contain rules about sul

phuric acid. I have never seen a rule relating to the handling of sulphuric acid. 

(Anderson refused to sign.this statement. A.N.G.) 
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ASSIGNMENT 15 

The assignment is based upon the case of Gloria Gates v. Williston Hotel Corp. 

The special assignment of counsel will consist of the direct and cross-examination 

at trial of Harold Frank as a rebuttal witness for plaintiff. 

Firm A (Counsel for plaintiff): Direct examination. 

Firm B (Counsel for defendant): Cross-examination. 

Plaintiff's case-in-chief consisted of the testimony of Gloria Gates, repro

duced below, and an expert witness as to the value of missing jewelry. Defendant, 

after having presented a motion for directed verdict that was overruled, called 

three witnesses, whose testimony appears below, and then rested. Plaintiff now 

decides to call Frank in rebuttal. 

Before Frank's testimony is presented, counsel for plaintiff will state 

whether, if the decision had been left to them, they would have called Frank as 

a witness at trial and if so, at what stage. During the critique they will be 

called upon to explain their decision. 

Suggestion to counsel: Ordinarily the plaintiff has the burden of proving 

negligence and causation by a preponderance of evidence. Thus, a trial judge 

might exclude evidence of intoxication offered in support of a claim of negligence 

unless the proponent of the evidence was prepared to offer evidence also that the 

intoxication was causally connected with the loss claimed; he might be concerned 

that the jury would be influenced by such evidence, even though instructed in the 

charge that this theory of negligence was not in the case in view of the want of 

evidence of causal connection. 

Consider now the statutory inference of negligence created by the last sen

tence of the Ames Hotelkeeper's Liability Statute. In view of this statute, 

consider the argument that, contrary to the suggestion above, plaintiff might 

here be permitted to offer evidence of particular negligent acts and omissions 

even though she is unprepared to prove that any of them is a probable cause of 

the loss. Could she, in short, suggest such possibilities to buttress the 

statutory inference, even though her evidence would be insufficient to make a 

case for the jury absent the statutory inference? Why might she want to? 

Pleadings 

Plaintiff sues for $50,000 on account of the loss of jewelry belonging to 

her, deposited by her with defendant for safekeeping, and not returned upon de

mand. Plaintiff alleges that the loss resulted from defendant's negligence, and 
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alternatively from defendant's gross negligence. Defendant denies that the 

jewelry was deposited with it on the occasion in question, contending that the 

jewelry case was empty when deposited, and alleges that the loss resulted from 

plaintiff's own negligence. Defendant also alleges that its maximum liability is 

$250 under the Ames Hotelkeeper's Liability Statute. 

Ames Hotelkeeper's Liability Statute 

"As to property deposited by a guest for safekeeping, a hotelkeeper shall not 

be liable for an amount in excess of $250 unless the value in excess of that 

amount is stated upon delivery of the property for safekeeping and a written re

ceipt stating such value is obtained, and in no event shall he be liable for any 

sum unless it shall appear that such loss occurred through his negligence and 

without contributory negligence of the guest, or that it occurred through his 

gross negligence or greater fault and without similar fault of the guest. Pro

vided, however, that a hotelkeeper shall not be permitted to take advantage of 

the limitation of liability because of failure to state the value in excess of 

$250 unless he has posted in a conspicuous place in the room occupied by the 

guest a notice of such limitation. And provided further that proof of acceptance 

for deposit and failure to return property of a guest on demand shall support an 

inference of negligence of the hotelkeeper, regardless of whether or not further 

evidence is offered by either party." 

Testimony at Trial by Gloria Gates 1 Called by Plaintiff 

DIRECT EXAMINATION 

Q. (1-17 Summarized.) I am Gloria Gates, wife of Gerald Gates. I am the plain
tiff in this case. My husband is in the retail appliance business. He oper
ates a chain of stores throughout Ames. We live in Austin, Ames. We regis
tered at the Williston-Langdell Hotel on Tuesday, June 16, 1964, to attend a 
trade association convention, expecting to leave on Sunday, June 21. We oc
cupied room number 1406. When we registered, we made arrangements for my 
jewelry to be checked in the hotel safe. The registration clerk directed me 
to another clerk, Mr. Frank, and Mr. Frank took my case - a locked, jewelry 
case about 6" by 9" by 15". Then he went to a drawer underneath the counter 
and picked out a key. The drawer must not have been locked since he opened 
it so quickly. Then he disappeared behind the rack of boxes they have there 
for keys - you know, for door keys and mail and messages - and he was hidden 
from my view back there. In a moment he returned with a tin box large enough 
to hold my jewelry case, and we put the locked case inside the tin box. He 
took it behind the rack and in a moment returned and handed me the key. He 
did not give me a receipt. I asked for one and he said the key was my re
ceipt. I signed on a page in a book he had there with blanks for signing 
things in and out. Our dinner-dance was held on Friday evening, and I checked 
the case out before I dressed. I wore the most expensive pieces of jewelry 
and left the others in the locked case, placing it in a dresser drawer in the 
room. 
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Q. 18. What did ·you do with the jewelry when you returned to your room after 
the dance? A. I placed it inside the case, locked it, and put the case back 
in the dresser drawer. 

Q. 19. When did you take the jewelry back to the hotel desk? A. About 10:45 
the next morning, when I first left the room. 

Q. 20. Did you check it in with the same person, Mr. Frank, and by the same 
procedure as before? A. Yes. 

Q. 21. Either at that time or when you first checked in the jewelry, did Mr. 
Frank or anyone else ask you to state the value of the jewelry? A. No. 

Q. 22. Mrs. Gates, was there any notice anywhere in your hotel room telling 
guests that the hotel would not be responsible for more than $250 of the 
value of articles checked with the hotel unless a higher value was stated? 
A. No. 

Q. 23. Are you sure of that? A. Yes, because they claim the notice is on that 
little card in the slot on the door that also says what the rate for the room 
is. I know it wasn't there because a friend of mine was in the room with me 
one day and joked that we must be paying a pretty penny for the room since 
they wouldn't even post the rate on the door. 

Q. (24-28 Summarized.) After checking the case on Saturday, I next asked for it 
on Sunday as we were about to leave the hotel to return home. As I was about 
to walk away with my case, suddenly I had the feeling it was terribly light. 
I turned around to the counter, put it down, and said to my husband, '~e'd 
better check this." We opened the case and discovered that the jewelry was 
gone. I reported the theft to the clerk, and he started an investigation. 
We decided to stay another day, but they never found the jewelry they had 
lost. 

Q. 29. Did you demand that they return the jewelry that you had deposited with 
them? A. I did. 

Q. 30. Did they return it? A. No. 

Q. 31. Mrs. Gates, how much insurance coverage did you have on the jewelry? 
A. None. 

PLAINTIFF'S COUNSEL: You may examine the witness. 

CROSS-EXAMINATION BY DEFENDANT'S COUNSEL 

X. 1. Mrs. Gates, was your husband with you when you went down to the hotel 
desk about 10:45 Saturday morning? A. No, he had left the room earlier. 

X. 2. Did you have any conversation with him before he left? A. No, I was 
rather exhausted from being out late the evening before, and I didn't wake 
up until after he had left. 

X. 3. You were sleeping heavily then? A. I wasn't sleeping off a drunk if 
that's what you're trying to insinuate. 

X. 4. Please, Mrs. Gates, just answer my question. Were you sleeping heavily? 
A. Well, let's say I was resting well. 

X. 5. You did not hear your husband walking around the room as he got up and 
dressed, and you did not hear him open or close the door as he left? A. No, 
but if you're trying to insinuate that we left the door open that night, 
you're wrong. 
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X. 6. Now if you didn't hear your husband open and close the door, of course 
somebody else could have opened it, walked into the room for a time, and then 
walked out and closed it without your hearing. 

PLAINTIFF'S COUNSEL: Is that a question or an argument? 

DEFENDANT'S COUNSEL: It was a question, but if you don't want your wit
ness to answer I 'ti70n' t press the matter. 

X. 7. Isn't it a fact, Mrs. Gates, that you never opened the jewelry case that 
Saturday morning to see what was inside it? A. I don't remember whether I 
did or not, but I know the jewelry was there because I put it there myself 
and locked the case before I went to bed. 

DEFENDANT'S COUNSEL: Your Honor, I move to strike that part of the wit
ness' answer after, "I don't remember whether I did or not," and also to 
strike her testimony on direct examination that she took the jewelry to the 
desk on Saturday morning since it is now obvious that she has no personal 
knowledge as to whether the jewelry was in the case on Saturday morning when 
she took the case to the desk. 

COURT: Sustained. 

X. 8. Now, Mrs. Gates, since you don't remember whether you looked in the case 
or not that Saturday morning, it's also true, isn't it, that you don't remem
ber checking the case to see whether it was locked? A. I didn't need to, I 
locked it the night before. 

x. 9. What time was that? A. About 2 :30. 

X. 10. You were, as you put it a moment ago, rather exhausted at that time, 
were you not? A. I was tired, but in full possession of my mental faculties. 

X. 11. Wouldn't you concede that it is just possible that you did not lock the 
case when you put the jewelry in at 2:30? A. No. 

X. 12. Was the case locked when you checked it out as you were about to leave 
the hotel on Sunday? A. Yes. 

X. 13. I remind you that you are under oath, Mrs. Gates. Isn't it a fact that 
if it had been locked on Sunday you would not have been able to open it be
cause you had lost your key ring containing a hotel room key and the key to 
your jewelry case? A. My husband had a spare key to my case, and we used it. 

X. 14. Precisely. And you admit then, first, that you had lost your keys to 
the hotel room and to your jewelry case; second, that you were sleeping so 
soundly that you didn't hear your husband moving around the room and opening 
and closing the door; and third, that you don't remember looking in the case 
to see if the jewelry was there on Saturday morning? A. You're twisting 
things, I didn't lose the key ring until after I had returned the jewelry 
case to the hotel desk. 

X. 15. Oh? You know just where and when you lost the keys? A. No, but I know 
it was later. 

DEFENDANT ' S COUNSEL : Your witness • 

REDIRECT EXAMINATION BY PLAINTIFF'S COUNSEL 

R. 1. How do you know, Mrs. Gates, that you lost the keys after rather than 
before you returned the jewelry case to the hotel desk on Saturday? A. Be
cause I remember having them after that. I first missed the keys when I 
tried to get into the hotel room late Saturday afternoon, and I had entered 
the room alone, using my key, when I returned from brunch about 11:30 Saturday. 
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R. 2. Mrs. Gates, will you describe the items of jewelry that were in the case. 
A. (Description given, but omitted from from this report.) 

PLAINTIFF'S COUNSEL: No further questions. 

DEFENDANT'S COUNSEL: No further questions. 

COURT: The witness is excused. 

Testimony at Trial by Helen Howard, Called by Defendant 

DIRECT EXAMINATION 

Q. (1-5 Sununarized.) I am Helen Howard. I worked for the Williston-Langdell 
Hotel for 35 years. For several years before I retired in September, 1964, 
I was the floor housekeeper for the 14th floor. I was responsible for in
spection of the rooms after each guest checked out. It was my job to see 
that the room was in good order before the next guest came in and to make 
sure that no hotel property was missing. It was also my duty to check the 
posted notice and replace it if it had been removed or defaced. 

Q. 6. Turning your attention to Room 1406 and the afternoon of June 16, 1964, 
did you make your usual inspection on that day? A. I did. 

Q. 7. Can you tell us whether or not the posted notice was on the door at the 
time? A. Yes, it was. 

Q. B. Have you any particular reason for remembering? A. Yes, the occupants 
who had checked out were typical souvenir hunters. Two ash trays, a soap 
dish, and some towels were missing. Because of that I made an extra careful 
check of the room. Guests of this type occasionally like to have a souvenir 
showing, I suppose, what an expensive room they occupied. But this time the 
notice was right there where it belonged. I'm sure of that. In fact, it was 
still there when the hotel detective, Mr. Traill, came to investigate the 
loss of jewels two or three days later. 

DEFENDANT'S COUNSEL: Thank you Mrs. Howard, that's all. 

CROSS-EXAMINATION BY PLAINTIFF'S COUNSEL 

X. 1. You know, don't you, Mrs. Howard, that you might be in trouble if the 
hotel lost a lot of money because you failed to keep the notice posted? 
A. It's nothing to me, one way or the other. I don't owe the hotel anything; 
I'm living on my social security. But anyway I didn't fail to keep the notice 
posted. 

PLAINTIFF'S COUNSEL: May that last go out, your Honor? 

COURT: She's already said the same thing before. 

X. 2. Did it often happen that a souvenir hunter would take the notice out of 
a room you were responsible for? A. Well, it happened every now and then. 

X. 3. Did you replace the notice without making any report whenever that hap
pened and you noticed it, just as a routine? A. Yes. I made no reports. 

X. 4. So this kind of thing didn't make any special ·impression on your mind? 
A. Well. I remember this case all right. 

X. 5. All this was some while ago, Mrs. Howard. Isn't it pretty hard to remem
ber these details? A. It might be, but Mr. Traill took down a statement 
from me just a couple of days later. He showed me the statement to me this 
morning and it brought it all back as clear as can be. 

X. 6. Right! You admit then that you have no independent memory of all these 
events? A. Yes, I suppose that is true. 

PLAINTIFF'S COUNSEL: No further questions. 
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Testimony at Trial by Arnold Morgan, Called by Defendant 

(Summarized.) I am and was in June, 1964, the assistant manager of the 

Williston-Langdell Hotel. Our procedure on guest lock boxes in June, 1964, was 

that the guest keys to the safe deposit boxes were kept in a locked drawer under 

the counter at the registration-information desk. A key to the drawer was given 

to each of the persons having a master key to the boxes and to no other person. 

One of the three persons behind the registration-information desk on each shift 

had such a master key. Harold Frank was this person on his shift. I had nothing 

to do with the hiring or discharge of Mr. Frank. That was handled by the manager, 

Mr. Dwight Fallon. 

Testimony at Trial by Kurt Smith 2 Called by Defendant 

(Summarized.) On Friday evening, June 19, 1964, at about 10:00 p.m., while 

working as a bellboy, carrying ice to another room, I saw a key, attached to a 

key ring, in the door of the room occupied by Mr. and Mrs. Gates. I did not noti

fy them or anyone else about what I had seen until I learned about the loss of 

the jewelry, at which time I told the hotel detective. 

Deposition of Harold K. Frank Taken at the Instance of 

Plaintiff's Counsel in October, 1964 

Q. 1. State your name, age, address and occupation, please. A. I am Harold K. 
Frank, 32 years old. I reside at 105 Everett Street, Langdell, Ames. At 
present I am employed as a salesman in a department store in Langdell. 

Q. 2. Where '-1ere you employed between June 16 and June 21, 1964? A. At the 
Williston-Langdell Hotel, as a desk clerk. 

Q. 3. Were you on duty on Jun~ 16 and June 20 and June 21, 1964? A. I was. 

Q. 4. On the first date, June 16, did you have any occasion to serve Mrs. Gloria 
Gates? A. Yes. I was the clerk on duty at the desk that day, when Mrs. 
Gates checked a locked jewelry case at the desk. 

Q. 5. On that occasion, what did you do with the case? A. I placed the case 
in one of our safe deposit boxes, and delivered the "guest" key to Mrs. Gates. 

Q. 6. Did you wait on Mrs. Gates on June 20, 1964? A. Yes I did. 

Q. 7. What occurred on that date between you and Mrs. Gates? A. It was exactly 
the same thing; she brought a locked jewelry case to the desk, and I put it 
in a safe deposit box for her, and gave her the "guest" key to the box. 

Q. 8. Did you have any conversation with her concerning the case? A. Well, yes. 

Q. 9. Will you state the substance of that conversation? A. She said ••• 

DEFENDANT'S COUNSEL: I object to the hearsay. 

PLAINTIFF'S COUNSEL: You may answer, Mr. Frank. A. She said, "This case 
contains a fortune in jewelry. I'm certainly happy you have these safe de
posit facilities." 
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Q. 10. Is the "guest" key to the box the only one that will open it? A. No. 
The locking of the safe deposit boxes at the Williston-Langdell Hotel is like 
that in a bank. Two keys are required to get into any particular box. One 
is a master key without which none of the boxes can be opened and the second 
is a "guest" key without which the particular box for which it is made cannot 
be opened. Both keys have to be used to open a box. 

Q. 11. Who on the hotel staff has custody of the master key? A. One of the 
three persons behind the registration-information desk on each shift had a 
master key issued to him. I was that person on my shift. 

Q. 12. Where were the "guest" keys customarily kept? A. A complete set of 
"guest" keys was kept in a drawer under the counter. 

Q. 13. How many "guest" keys were there for each box? A. One; never more than 
one. 

Q. 14. What was your procedure when a guest asked for a safe deposit box? 
A. Well, when we assigned a box to a guest we were to take the "guest" key 
to that box from the drawer, use it in locking the box, and deliver it to the 
guest right then and there. 

Q. 15. Was the drawer which contained the "guest" key kept locked? A. No, 
there was a lock on the drawer, but the lock was never used. 

Q. 16. Then is it true that anybody who worked for the hotel could at any time 
have taken a key from the box? A. Well not anybody; but any of the people 
who worked behind the desk regularly and a number of others who came behind 
the desk occasionally could have done so. 

Q. 17. How many people worked behind the desk regularly? A. There were ten. 

Q. 18. Were the keys in the "guest" key box counted and checked regularly? 
A. Not that I know of. 

Q. 19. Could an employee have taken and kept one of the "guest" keys long enough 
to have a duplicate made? A. Yes. 

Q. 20. Can you recall any occasion when you saw a master key in the "guest" key 
drawer? A. Well, yes I did, on one or ~\Jo occasions. I can't remember any 
exact date but I know I did see one there a couple of times. 

Q. 21. Do you know why a master key was left in the drawer? A. I believe that 
occurred when somebody was on duty who did not have a key issued to him per
manently. 

PLAINTIFF'S COUNSEL: Thank you, your witness. 

CROSS-EXAMINATION BY DEFENDANT'S COUNSEL 

X. 1. Mr. Frank, you testified that Mrs. Gates gave you a locked jewelry case 
on both occasions when she checked it at the desk, is that right? A. Yes, 
that's right. 

X. 2. Did you see her lock the case at the desk? A. No I didn't. 

X. 3. Then you don't really know whether it was locked, do you? A. Yes sir, I 
do. I handled the case both times and as I always did, I tested the lid to 
make sure it was locked. 

X. 4. You did that on both occasions? A. Yes. 

X. 5. You never actually saw any jewelry of Mrs. Gates then, did you? A. No 
sir, all I saw was the case. 
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X. 6. It is possible, isn't it, that the jewelry case was absolutely empty when 
she gave it to you? A. I suppose it's possible. But I couldn 1t really say 
from the feel of the case one way or another. 

X. 7. Did you yourself ever place a master key to the safe deposit boxes in the 
11guest 11 key drawer? A. No, certainly not. I always kept the one issued to 
me on my person. 

X. 8. Was it ever brought to your attention during your employ with the hotel 
that any of the safe deposit box keys were missing? A. No sir. 

X. 9. To your knowledge, was any employee ever discovered with a duplicate key 
to any of the boxes? A. No sir. 

X. 10. Mr. Frank, you are no longer working for the hotel company are you? A. 
No sir, as I told you I 1m working in a department store in Langdell. 

X. 11. Did you leave the hotel company of your own initiative, or were you dis
charged? A. The manager discharged me, sir. 

DEFENDANT 1 S COUNSEL: Thank you, no further questions. 

Excerpts from Supplemental Statement of Harold K. Frank 

to Plaintiff's Attorney taken on November 2, 1964 

(Defense counsel has substantially the same information, 

but not in the form of a statement signed by Frank.} 

About 1956-1957 I was under financial pressure because of the spending habits 

of my wife, from whom I have since been divorced. I was working for .Rapid Sales, 

Inc., a discount house that handles all kinds of household goods and is located 

in the town of Warren, 40 miles southwest of Langdell. I made the mistake of 

taking some money from my employer by not ringing up sales and pocketing the cash. 

When I was caught, I confessed the full extent of my takings -- roughly $2700 over 

a period of 18 months, and served one year in a state prison. I was then on pa

role for another two years until the end of my sentence. During the two years 

I was on parole I worked in a service station at Warren, and I continued on 

that job until about the middle of 1961. At that time I went to work as an 

assistant clerk at the Plaza Hotel in Langdell. In January, 1964, I was offered 

a promotion and was quite pleased about it until I learned that my new duties 

would require that I be bonded, and I was afraid my old records would have to be 

brought out in the open. Rather than just leaving without explanation, I decided 

to look for a job at a better hotel to which a move would seem very natural, and 

they accepted my application for employment at the Williston-Langdell Hotel. I 

went to work there on February 1, 1964 and remained there until I was discharged 

on June 23, 1964. The application form of the Williston-Langdell asked for the 

names of all my former employers, and I gave them accurately, except that I left 

out Rapid Sales, Inc., for obvious reasons. The service station operator for 

whom I worked in Warren is no longer living, and I reported that information. 

The application form did not ask about criminal convictions. 
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I had nothing to do with the disappearance of jewelry belonging to Mrs. Gates, 

but my criminal record was discovered during the investigation, and the hotel 

manager discharged me without any explanation. Since my discharge from the hotel 

I have been continuously employed in the men's ready-to-wear department of the 

Langdell Department Store. 

I was born in Ames. I went to high school there and graduated in 1950 at the 

age of 18. I was married in 1956 and divorced in 1959. From 1950 until I was 

arrested in 1957, I worked at Rapid Sales. I was in the Ames state prison from 

February, 1958 to February, 1959. 

/s/ Harold K. Frank 

Deposition of Dwight Fallon Taken at the Instance of 

Plaintiff's Counsel on November 6z 1964 

(S~rized.) I am and was in June, 1964, the manager of the Williston-Lang

dell Hotel. I am the person who employed Harold Frank. At the time of employing 

him I did not ask whether he had ever been convicted of a crime. No investigation 

was made as to his background other than a routine check with his previous em

ployer, the Plaza Hotel. During the course of the investigation arising out of 

Mrs. Gates' claim, I discovered that Frank had served a year in the state prison 

for grand theft. I discharged Frank promptly after learning that fact. I found 

nothing during the investigation, however, to indicate that Frank or anyone else 

working for the Williston-Langdell Hotel was in any way responsible for Mrs. 

Gates' alleged loss. 
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To: Mr. Field 

From: AKF 

Client: Myra Rubin Sanders 

APPENDIX A 

(Assignments 4 and 5) 

Memorandum 

Re: Sanders v. Bennett - Probable Issues of Fact and Law 

May 11, 1964 

1. Possible causes of action. This claim arises from the shooting of plain

tiff's decedent on March 6, 1962, by an unidentified gunman at the scene of an 

attempted jewelry store burglary. The defendant was arrested at the scene under 

circumstances indicating that he may have been a conspirator in the attempted 

crime. His story indicates that he was not a conspirator, but rather was the vic

tim of coercion and participated only because of fear for his own safety and the 

safety of his fianc~e. The deceased died on May 30, 1963. There appear to be 

two possible causes of action - one for a battery and one for negligence - each 

of which is made available to Mrs. Sanders under the provisions of the Ames Wrong

ful Death Act, §3017 of the Ames Civil Code. 

a. Battery. The unknown assailant who fired the gun clearly committed a 

battery on Mr. Rubin. Morrow v. Flores, 225 S.W. 2d 621 (Tex. Civ. App.), writ 

of error refused, no reversible error, 148 Tex. 643 (1950); Carnes v. Thompson, 

48 S.W.2d 903 (Mo. 1932). Our theory will be that Bennett was a participant in 

a conspiracy to break into the store and steal the jewelry, and thus is liable as 

a joint tort-feasor for the intentional torts of his co-conspirator committed in 

furtherance of the objects of the conspiracy. Biggs v. Tourtas, 92 Cal. App. 316, 

206 P.2d 871 (1949). Bennett will surely claim that his participation in the 

burglary was involuntary, the result of coercion by Phil Ricker and his unnamed 

associate; this is a matter of defense, and will be considered below. In addition, 

Bennett can argue that whether his participation was voluntary or not, a shooting 

was outside the scope of any agreement to enter the store and take the jewelry. 

This will be a fact question for the jury to decide. McLeroy v. State, 120 Ala. 

274, 25 So. 247 (1898). We may contend that implicit in any planned crime of vio

lence is an agreement that appropriate action will be taken to insure a getaway, 

not excluding the possibility of firing in the direction of a would-be captor. 

(Bennett's conduct constitutes the crime of burglary under Ames Penal Code, §17). 

Even assuming that the jury finds that a shooting was not anticipated by Bennett, 

it is by no means clear that he will escape liability on this ground. The tort 

cases on this question nearly all involve co-conspirators' unanticipated acts 
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which are directed against the persons who are the objects of the various con

spiracies. See, e.g., Thompson v. Johnson, 180 F.2d 431 (5th Cir. 1950). In 

DeBardeleben v. Sellers, 17 Ala. App. 247, 84 So. 403 (1919), however, the defend

ant had planned to have his co-conspirators burn his own house. The fire spread 

and burned the plaintiff's cotton, which was stored across the street, and the 

defendant was held liable for the plaintiff's loss. If it is proper to hold one 

who intends a battery against one victim to be liable to another victim whom he 

strikes, then it does not appear to be too great an extension of this doctrine to 

hold a conspirator liable for injury to one who is not the object of the conspir

acy. The lack of precedent for our position should not weigh too heavily against 

us here. 

b. Negligence. Here we can contend that Bennett's conduct created an 

unreasonable risk of harm to innocent bystanders. He admits knowing that the un

named confederate had a gun, and he could not have been unaware of the possibilities 

for violence inherent in the burglary. We can show that the plan never could have 

been undertaken without his participation; the others (Ricker and his confederate) 

depended on Bennett's knowledge of the safe combination. By agreeing to partici

pate, with the knowledge discussed above, Bennett created an unreasonable risk to 

others. 

The statements made by Bennett and his fianc~e to the police on the day after 

the shooting make clear that the defense will claim that Bennett was forced to 

participate in the burglary by Ricker and his henchman. The stories on this as

pect of the case told by Bennett and by Miss Mather are consistent; their weak

ness is that they are a bit fantastic. The facts as reported by Patrolman Huggins 

and by our client are not inconsistent with the story of coercion; but neither 

are they inconsistent with the opposite possibility that Bennett was a willing 

participant in the burglary from the beginning. It will be noted that on the day 

after the incident, Bennett had ample time together with Miss Mather, before she 

was questioned, for him to tell her his story as previously related to the police. 

As to the negligence cause of action, then, the facts which induced Bennett to 

participate in the burglary, whether or not we call them "coercion," will be rele

vant in determining the reasonableness of his conduct in creating risk to others. 

Of course this issue will be determined by the jury. 

An alternative theory of negligence is that Bennett, although forced to join 

in the burglary, had a chance to telephone the police while he was alone in the 

jewelry store and failed to do so. He knew that his driver was armed, and he 

should have known that intervention by the police would probably help to prevent 

120 



injury to bystanders. A patrol car very likely could have reached the scene in a 

matter of a minute or two after his call, since the store was in downtown Gray, 

and the Gray police cars are all equipped with radios. Here again the reasonable

ness of Bennett's conduct may be in part determined by his expectations as to the 

possibility of being caught in the act of telephoning by the gunman, or by fear 

for his fianc~e or for his own safety in the future. The jury will decide on 

this, also. 

Although the fact questions are difficult, and success not at all sure, we 

should include a negligence count in our complaint; our evidence ought to be suf

ficient to get the issue to the jury. 

2. Coercion as a defense to battery. 

a. Is coercion a defense? As yet no authorities have been found which 

deal with this issue in tort law. Many decisions have held that coercion is a 

defense to criminal prosecution, e.g., Shannon v. United States, 76 F.2d 490 (lOth 

Cir. 1935). It is at least arguable, however, that the criminal cases should not 

be controlling, since the problem in our case is not punishment, but the deter

mination of the proper person to bear a loss which has already occurred. Never

theless, it is probable that coercion which is sufficient to excuse from criminal 

liability will be a good defense in our case. 

b. What constitutes coercion? Assuming now that coercion is a defense 

to Bennett's lia.bility, what must he show in order to avail himself of this de

fense? Bennett will probably claim to have been coerced in two ways: first, by 

threats to his own life, if he should fail to cooperate; and second, by threats 

to his fianc~e's life. Since there was a time when he was alone and could have 

called the police, we should contend that he must be taking the position that the 

threat of future harm to himself or to Miss Mather justified his continuation 

with the larceny and his failure to call the police. Bennett's statement is rele

vant here: "I did not think of using the telephone while in the store; I wouldn't 

have phoned the police an~~ay because of Marsha." 

Again the precedents are to be found in the criminal cases. It has generally 

been held that in order to excuse an act which is otherwise criminal, coercion 

must be immediate, and must cause the coerced person to fear death or bodily in

jury. Shannon v. United States, supra. Usually the threat of future harm is not 

a good defense to criminal prosecution. E.g., Bain v. State, 67 Miss. 557, 7 So. 

408 (1890). There may well be an issue of fact as to the immediacy of the threat

ened harm to Bennett, even assuming his story is true. If Bennett reasonably be

lieved that he would be caught by the henchman in the act of telephoning the 
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police, then perhaps the threat was immediate. But if there was any time when 

Bennett knew that he could have escaped or could have telephoned the police in 

safety, then coercion (in the criminal law sense) will not be shown. Cf. Rhode 

Island Recreation Center v. Aetna Casualty & Security Co., 177 F.2d 603 (1st Cir. 

1949). 

Whether the harm threatened is immediate or future, it is not clear that a 

threat to the life of another can constitute coercion. However, such meager 

authorities as there are appear to be against us on this point. See, e.g., 

Rex v. Steane, (1947) 1 All E.R. 813. 

Even if the threat to Bennett or to his fianc~e did not constitute the kind 

of coercion which would excuse him from criminal prosecution, he may have been 

acting for reasons which were sufficient in his own mind to require compliance 

with the gu~n's wishes (such as his fear for his fiancee, or his fear for his 

own safety). The defense may argue that vicarious liability for the acts of the 

gu~n should not be imposed on Bennett under these facts, since he never had any 

control over the gunman's acts, either during the planning stage of the burglary 

or during its execution. Thus the element of joint control - which is the theory 

of liability for the acts of a co-conspirator - is absent. The criminal cases 

which hold that threats of non-immediate harm do not excuse conduct otherwise 

criminal are distinguishable, since they hold persons responsible only for their 

own wrongful acts. This argument, if made by the defense, will probably be suc

cessful, and therefore it will be necessary for us to convince the jury that Ben

nett is not telling the truth. 

3. Statute of Limitations. In view of the length of time since the shooting, 

there is a question whether either cause of action will be barred by the Statute 

of Limitations. The Wrongful Death Act, in §3017(d), provides a limitation period 

of one year after the death of the decedent for any action to be brought under 

the act. The general Statute of Limitations provides a one-year period for negli

gence actions, and a two-year period for actions for battery. Sections 3156 and 

3157, Ames Civil Code. The decedent's own causes of action in our case arose at 

the time of the shooting. The decedent died more than one year but less than two 

years after the shooting. It is now less than a year after the decedent's death, 

but all possible causes of action will be barred if suit is not filed before May 
30, 1964. 

There are three principal alternatives which should be considered: 

(1) Both the battery and negligence causes of action may be barred by 
the Statute of Limitations; 
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(2) Neither cause of action may be barred, since it is now less than one 

year after death; or 

(3) It may be that the negligence cause of action is barred and the bat

tery cause of action is not barred. 

The first alternative will probably be urged by the defense. They may argue 

that the limitation period established by the general Statute of Limitations for 

each cause of action begins at the time of the shooting, as this is the time the 

decedent's causes of action accrued. They may then say that the limitation period 

in the Wrongful Death Act is an independent condition which must be satisfied in 

addition to those established by the general Statute of Limitations. This reason

ing is based principally on the language of the act: "the person who ••• would 

have been liable, if death had not ensued ••• " If the decedent were alive now, 

both of his causes of action would be barred; thus the defendant would not have 

been liable. The Wrongful Death Act does not give the survivors of the decedent 

a new cause of action, but merely saves the decedent's cause of action from ex

tinguishment by his death. The rights of the survivors are derivative from those 

of the decedent, as they grew out of the same wrongful act. Some courts have 

adopted this view, e.g., Street v. Consumers Mining Co., 185 Va. 561, 39 S.E.2d 

271 (1946). There is no Ames decision on this issue. 

Our answer to the above argument should be that neither cause of action is 

barred because the Wrongful Death Act provides its own limitation period, and 

suit will be brought within this time. We can argue that the act recognizes a 

distinct injury and provides for a new kind of damages which did not exist before 

the decedent's death; the act gives the survivors a right to recover for their 

own loss occasioned by the death of the decedent. The statutory language quoted 

above is merely descriptive of the person who is liable, and does not require that 

the decedent have been entitled to sue (but for his death) when the action is 

brought by the survivors. See, e.g., Hoover's Administration v. Chesapeake & 

Ohio Ry. Co., 46 W.Va. 268, 33 S.E. 224 (1899). 

The authorities are thus divided on this issue. Generally the decisions have 

been explained in terms of the creation of a new cause of action on one hand 

(Hoover's Administration v. Chesapeake & Ohio Ry. Co., supra; Causey v. Seaboard 

Air Line Ry. Co., 166 N.C. 5, 81 S.E. 917 (1914), or the transmission of the de

cedent's cause of action on the other (Street v. Consumers Mining Co., supra; 

Collins v. Hall, 117 Fla. 282, 157 So. 646 (1934)). This approach has led courts 

to seek guidance from other Wrongful Death Act decisions dealing with entirely 

different issues, e.g., the effect of a judgment for or against the decedent 
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during his lifetime, the effect of a compromise or release by the decedent, or 

the application of the dead man statute to evidence offered by the defendant. 

See Edwards v. Interstate Chern. Co., 170 N.C. 551, 87 S.E. 635 (1916); Thompson 

v. Fort Worth & R.G.R. Co., 97 Tex. 590, s.w. 80, 990 (1904) (the last two cases 

based their holdings on the language of the acts: "If death had not ensued"). 

In each of these types of cases, the determination whether the act creates a new 

cause of action has been regarded as dispositive of the ultimate issue. E.g., 

State ex rel. Thomas v. Daues, 314 Mo. 13, 283 s.w. 51 (1926). 

This analysis is basically defective, as it requires an undue reliance on 

labels; to say that the act does or does not create a new cause of action is merely 

to state the court's conclusion in a different form. See 2 Harper and James, 

Torts §24.7 (1956). A better approach to the problem would be for a court to ex

amine the wording and purpose of the act in relation to the reasons for the 

Statute of Limitations. Such an approach by no means removes the difficulties 

inherent in the statutory language, but it focuses on real issues. 

In these terms, our argument runs as follows: The act in subsection (a) is 

taken almost verbatim from Lord Campbell's Act. The original act no doubt had as 

its principal purpose the ending of the common law situation in which a tort-feasor 

escaped all liability for wrongfully killing a person. To this end, it allowed 

the decedent's survivors to recover damages compensating for their loss occasioned 

by the death. The statute thus goes beyond the principle of the survival of the 

decedent's rights, for it gives the survivors a kind of damages which the decedent 

himself could never have recovered. Since the act's objective was to give the 

survivors this recovery, it could not have been intended that they lose their 

right before it arose. The provision in the Ames act for a special limitation 

period of one year after death supports this contention. The result contended 

for is quite consistent with a ruling that a release by a decedent or a judgment 

for or against him during his lifetime is a bar to a recovery by his survivors. 

In those cases, there is, as a practical matter, a strong chance of a duplication 

of recovery, for the decedent's lost earnings, which are apt to be compensated 

for by his recovery or settlement, may very likely include the support money for 

which the survivors will sue. Such a possibility does not exist in the Statute 

of Limitations cases. 

Extracts from Ames Civil Code 

Sec. 3017(a). Whenever the death of a person shall be caused by the wrong

ful act, neglect, or default of another, and the act, neglect, or default is such 
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as would, if death had not ensued, have entitled the party injured to maintain an 

action and recover damages in respect thereof, then, and in every such case, the 

person who or the corporation which would have been liable, if death had not en

sued, shall be liable to an action for damages, notwithstanding the death of the 

person injured, and although the death shall have been caused under such circum

stances as shall amount to a felony. 

(b) Every such action shall be brought by and in the names of the personal 

representatives of such deceased person, and the amount recovered in every such 

action, except as hereinafter provided, shall be for the·exclusive benefit of the 

surviving spouse, if no children, and of the children, if no surviving spouse, 

and if both, then for the exclusive benefit of the surviving spouse and the child

ren equally, and if neither, of his or her heirs. 

(c) In every such action, the jury may give such damages as they shall deem 

fair and just for the death and loss thus occasioned, not exceeding $20,000, with 

reference to the pecuniary injuries resulting from such death, and in addition 

thereto, shall give such damages as will compensate the estate of such deceased 

person for reasonable expenses of medical, surgical, and hospital care and treat

ment, and for reasonable funeral expenses. 

(d) Every such action shall be commenced within one year after the death of 

the deceased person. 

Sec. 3156. Except as otherwise provided, actions of tort, actions of contract 

to recover for personal injuries, and actions of replevin, shall be commenced 

only within one year next after the cause of action accrues. 

Sec. 3157. Actions for assault and battery, false imprisonment, libel, 

slander, and other intentional torts shall be commenced only within two years 

next after the cause of action accrues. 

Sec. 3283. In addition to the causes of action which survive at common law, 

1 h 11 1 · e· causes of action for mesne prof-the following actions on y s a a so surv1.v • 

d i f d d Such actl.·ons may be brought notwithstanding the its, or for ece t or rau ; an 
death of the person or persons entitled or liable thereto. 

Extract from Ames Penal Code 

Whoever, in the night time, breaks and enters a building, ship, or Sec. 17. 
vessel, with intent to commit a felony, shall be punished by imprisonment in the 

for not more than twenty years or in a jail or bouse of correction 
state prison 
for not more than two and one-half years. 
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IN THE SUPERIOR COURT OF THE COMMONWEALTH OF AMES 

COUNTY OF POUND 

MYRA RUBIN SANDERS, Executrix of the will) 
of Joseph A. Rubin, ) 
deceased, Plaintiff ) 

v. ) 
) 

IRA M. BENNETT, Defendant ) 

Civil Action 
File No. 1284/64 

COMPLAINT 

1. Plaintiff and defendant are residents of the city of Gray, in the Common

wealth of Ames. Plaintiff is the duly qualified, appointed, and acting executrix 

of the will of Joseph A. Rubin, deceased, having been duly appointed by order of 

the Probate Division of this court dated June 21, 1963. Myra Rubin Sanders is 

the surviving spouse of Joseph A. Rubin. 

FIRST COUNT 

2. On March 6, 1962, on Third Avenue in Gray, Ames, Joseph A. Rubin, now 

deceased, then husband of the plaintiff, was willfully shot by a person whose 

identity is unknown to the plaintiff. This unknown person and the defendant were, 

at the time of the shooting, engaged in burglarizing Karron's Jewelry Shop, 613 

Third Avenue, Gray, Ames. Defendant is, therefore, liable for the assault and 

battery committed upon the deceased. 

3. As a result of being shot by the unknown person described in paragraph 

two, Joseph A. Rubin incurred medical, surgical, and hospital expenses in the sum 

of two thousand dollars. 

4. On May 30, 1963, Joseph A. Rubin died as a result of the shooting describ

ed in paragraph two. Plaintiff incurred funeral expenses for the burial of Jo

seph A. Rubin in the sum of one thousand dollars. In addition, Myra Rubin Sanders 

suffered damages from the death and loss of Joseph A. Rubin in the sum of twenty 

thousand dollars. 

SECOND COUNT 

5. On March 6, 1962, defendant entered into the perpetration of a burglary 

of Karron's Jewelry Shop, 613 Third Ayenue, Gray, Ames. By his acts and omissions 

in connection with such burglary, he unreasonably endangered the lives of persons 

who might be in the vicinity, and was thus negligent. As a result of such negli

gence of defendant, Joseph A. Rubin, now deceased, then husband of plaintiff, 

was shot by a person whose identity is not known to the plaintiff, which person 

was engaged with defendant in the burglary of Karron's Jewelry Shop. 
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6. As a result of being shot by the unknown person described in paragraph 

five, Joseph A. Rubin incurred medical, surgical, and hospital expenses in the 

sum of two thousand dollars. 

7. On May 30, 1963, Joseph A. Rubin died as a result of the shooting describ

ed in paragraph five. Plaintiff incurred funeral expenses for the burial of 
• Joseph A. Rubin in the sum of one thousand dollars. In addition Myra Rubin Sanders 

suffered damages from the death and loss of Joseph A. Rubin in the sum of twenty 

thousand dollars. 

Wherefore plaintiff demands judgment against defendant in the sum of twenty

three thousand dollars and costs. 

Dated May 11, 1964 

/s/ Richard H. Field 

Richard H. Field 
2050 Seavey Street 
Gray, Ames 

IN THE SUPERIOR COURT OF THE COMMONWEALTH OF AMES 

COUNTY OF POUND 

MYRA RUBIN SANDERS, Executrix of the will) 
of Joseph A. Rubin, ) 
deceased, Plaintiff ) 

v. ) 
) 

IRA M. BENNETT, Defendant ) 

Civil Action 
File No. 1284/64 

ANSWER 

1. Defendant admits that he is a resident of the city of Gray, in the Com

monwealth of Ames, and that he was present at Karren's Jewelry Shop, 613 Third 

Avenue, Gray, Ames, on the day and night of March 6, 1962. Defendant has insuf

ficient knowledge or information to form a belief as to the truth of the remainder 

of the allegations contained in paragraph 1 of the complaint. 

DEFENSES TO THE FIRST COUNT OF THE COMPLAINT 

FIRST DEFENSE 

2. Defendant denies the allegation in paragraph 2 of the Complaint that he 

was engaged in burglarizing the said Karren's Jewelry Shop. Defendant further 

denies the allegation in paragraph 2 that he is liable for any assault and battery 

which may have been committed upon Joseph A. Rubin by another person. Defendant 

has insufficient knowledge or information to form a belief as to the truth of the 

remainder of the allegations made in the First Count of the Complaint. 
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SECOND DEFENSE 

3. The defendant was present at the said Karron's Jewelry Shop on the night 

of March 6, 1962, only because he was compelled by one Philip Ricker and by an

other person, not known to the defendant, under threat of serious bodily harm or 

death both to the defendant and to his betrothed, Marsha Mather. 

THIRD DEFENSE 

4. The cause of action alleged by the First Count of the Complaint is barred 

under Section 3157 of the Ames Civil Code. 

DEFENSES TO THE SECOND COUNT OF THE COMPLAINT 

FIRST DEFENSE 

5. Defendant denies the allegations of paragraph 5 of the Complaint that he 

entered into the perpetration of a burglary and that by his acts or omissions in 

connection with such burglary he unreasonably endangered the lives of persons who 

might be in the vicinity and that he was negligent. Defendant has insufficient 

knowledge or information to form a belief as to the truth of the remainder of the 

allegations made in the Second Count of the Complaint. 

SECOND DEFENSE 

6. The defendant was present at the said Karron's Jewelry Shop on the night 

of March 6, 1962, only because he was compelled by one Philip Ricker and by an

other person, not known to the defendant, under threat of serious bodily harm or 

death both to the defendant and to his betrothed, Marsha Mather. 

THIRD DEFENSE 

7. The cause of action alleged by the Second Count of the Complaint is bar

red under Section 3156 of the Ames Civil Code. 

Dated May 25, 1964 
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/s/ Arthur E. Sutherland 

Arthur E. Sutherland 
Attorney for Defendant 
1010 Scott Tower 
Gray, Ames 



IN THE SUPERIOR COURT OF THE COMMONWEALTH OF AMES 

COUNTY OF POUND 

MYRA RUBIN SANDERS, Executrix of the will) 
of Joseph A. Rubin, ) 
deceased, Plaintiff ) 

v. ) 
) 

IRA M. BENNETT, Defendant ) 

The Defendant Moves the Court as Follows: 

Civil Action 
File No. 1284/64 

MOTION FOR SUMMARY 
JUDGMENT 

To enter summary judgment in favor of the defendant herein on the grounds 

that the defendant is entitled to judgment as a matter of law on the undisputed 

facts appearing in the Complaint because the First Count of the Complaint is bar

red under Section 3157 of the Ames Civil Code and the Second Count is barred un

der Section 3156 of the Ames Civil Code. 

To: Richard H. Field 
Attorney for Plaintiff 
2050 Seavey Street 
Gray, Ames 

/s/ Arthur E. Sutherland 

Arthur E. Sutherland 
Attorney for Defendant 
1010 Scott Tower 
Gray, Ames 

NOTION OF MOTION 

Please take notice, that the undersigned will bring the above motion on for 

hearing before this Court at Room 15, Pound County Court House, Gray, Ames, on 

the 4th day of September, 1964, at 10 o'clock in the forenoon of that day or as 

soon thereafter as counsel can be heard. 

Dated July 2, 1964 
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/s/ Arthur E. Sutherland 

Arthur E. Sutherland 
Attorney for Defendant 
1010 Scott Tower 
Gray, Ames 



IN THE SUPERIOR COURT OF THE COMMONWEALTH OF AMES 

COUNTY OF POUND 

MYRA RUBIN SANDERS, Executrix of the will) 
of Joseph A. Rubin, ) 
deceased, Plaintiff ) 

v. ) 
) 

IRA M. BENNETT, Defendant ) 

Civil Action 
File No. 1284/64 

PRE-TRIAL ORDER 

A pre-trial conference was held in this case on the 4th day of September, 

1964, Richard H. Field, attorney for plaintiff, and Arthur E. Sutherland, attorney 

for the defendant, appearing, the Honorable PETER T. WHALEN, presiding: 

ORDER ON MOTION FOR SUMMARY JUDGMENT 

Defendant having moved for an order pursuant to.Rule 56 granting summary 

judgment and the court having heard the argument of counsel, it is 

ORDERED that the defendant's motion for summary judgment as to the first 

count of the complaint is hereby denied in all respects, and it is further 

ORDERED, that the defendant's motion for summary judgment as to the second 

count of the complaint is hereby granted, and that the clerk of this court 

enter a judgment upon the order herein dismissing the second count. 

STIPULATIONS 

Now, therefore, for purposes of the decision and disposition of this cause 

but for no other purposes, the parties agree to the following stipulations of 

fact: 

1. The plaintiff is the surviving spouse of Joseph A. Rubin and is the 

executrix of his last will. 

2. Joseph A. Rubin was born on June 20, 1904. 

3. Joseph A. Rubin died on May 30, 1963. 

4. Dr. Robert Kline was family physician to Joseph A. Rubin for seven years 

prior to his death. Dr. W. N. Wilson performed an autopsy on the remains of 

Joseph A. Rubin on May 31, 1963. Dr. B. C. Harrison, a neurologist, treated 

Joseph A. Rubin in his last illness. All these doctors, if called to testify 

under oath, would testify that Joseph A. Rubin's death was caused by a gunshot 

wound. Dr. Kline would testify that the particular wound was incurred on March 

6, 1962. The testimony may be offered at trial without calling any of the named 

doctors in person. 
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5. At the time of his death on May 30, 1963, Joseph A. Rubin was receiving 

on the first day of each and every month the sum of twenty-five hundred dollars 

($2500.00) in payment of his interest as a retired partner in the firm of Cohen 

and Fairchild, stockbrokers, of Langdell and Gray in Ames. Plaintiff has receiv

ed no benefits from the same partnership since May 30, 1963, being entitled to 

none inasmuch as the rights of Joseph A. Rubin were to last for the remainder of 

his life and were terminated at his death by effect of the pertinent Partnership 

Agreement. 

6. Dr. Robert Kline, a physician, and Dr. Wyatt Smith, a psychiatrist, if 

called to testify under oath, would both testify that they had treated Joseph A. 

Rubin regularly prior to March 6, 1962, and on that date he suffered from no 

physical disability which might reduce his life expectancy below that of an aver

age man of his age. This testimony may be offered at trial without calling either 

Dr. Kline or Dr. Smith in person. 

7. The Commissioners' 1941 Standard Ordinary Table of Life Expectancy indi

cated that at the time of his death, the life expectancy of Joseph A. Rubin was 

14.50 years. 

8. As a result of the injury, last illness, and death of Joseph A. Rubin, 

the plaintiff incurred medical expenses of two thousand dollars ($2000.00) and 

funeral expenses of one thousand dollars ($1000.00), and such expenses are rea

sonable in amount. 

9. On March 14, 1964, the plaintiff married Gordon I. Sanders. 

10. Philip Ricker was born February 6, 1918. He was convicted November 2, 

1947, in the Superior Court of Ames for Pound County of receiving stolen goods. 

His sentence was suspended. He was convicted May 19, 1950, in the same court 

of burglary and sentenced to six years in the state penitentiary. He was releas

ed on parole on May 20, 1953. From May 1953, until February 21, 1962, he was 

employed by the Ames Manufacturing Company. On December 10, 1960, he married 

Pearl Collins. On November 1, 1961, he was promoted to foreman at a wage of 

$500 per month. On November 24, 1961, Pearl Collins Ricker secured a court order 

for separate support on grounds of cruelty. Ricker did not contest. In February, 

1962, he was laid off work due to the cancellation oi a government contract. No 

support payment was ever made by Ricker to his wife and on February 26, 1962, he 

was cited for contempt in the Superior Court of Pound County. Under a conditional 

sales agreement dated November 15, 1961, Ricker was the conditional vendee of a 

1956 Buick automobile. The conditional vendor was General Motors Acceptance 

Corporation. No payment has been made since January 31, 1962. A balance is 
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still owing in the amount of $266.50 plus interest from that date and efforts to 

repossess the automobile have been fruitless. The automobile has not been regis

tered in Ames since 1962. 

11. On July 1, 1955, the defendant, Ira Bennett, opened a savings account at 

the Gray Federal Savings and Loan Company. Periodic deposits were made and on 

December 29, 1961, the balance due him was one thousand nine hundred and ninety

two dollars and sixty cents ($1992.60). On December 29, 1961, he made his first 

withdrawal and between that date and February 19, 1962, inclusive, there were 

thirteen separate withdrawals which depleted the account completely. 

12. There are two alternate highway routes between the cities of Gray and 

Thayer in the Commonwealth of Ames: 

(a) Route 22 through the city of Austin. Distance - 149 miles. 

(b) Routes 30 and 136 through the towns of Powell, Morgan and Thurston. 

Distance - 154 miles. 

13. On March 6, 1962, Marsha Mather was the registered owner of a 1961 Ford 

sedan. At 6:30a.m. on March 7, 1962, her car was found by police officers de

serted on a side road 200 feet off Ames Highway 27 between Gray and Langdell. 

The ignition keys were missing and no identifiable fingerprints were found. 

14. The following diagrams have been marked as pre-trial exhibits. It is 

agreed that each exhibit is what it purports to be and that no further authenti

cation of either will be required. 

(1) Diagram of Karron's Jewelry Shop as prepared by Arnold Karron, Jr. 

(2) Diagram of premises at 19 Westchester Road, Gray, Pound County, Ames. 

(3) Diagram showing Third Avenue, Stone Street, Prince Street, and 

Queen Street. 

15. Arnold Karron, Jr., is now in the Netherlands and is not available to 

testify at trial; subject to objections based on the rules of evidence his de

position may be read at trial. 

ISSUES OF FACT LEFT FOR TRIAL 

The following issues of fact are left to be determined at trial: 

1. existence of conspiracy, 
2. battery, 
3. whether.battery was within scope of conspiracy, 
4. coercion, and 
5. damages. 
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The judge ~y at the time of trial determine that on the evidence reasonable 

men could not differ as to any of these issues. 

CONCLUSION 

This pre-trial order has been formulated after a conference at which the re

spective attorneys have appeared in chambers of the Court. This order will con

trol the course of the trial and shall not be amended except by consent of the 

parties and the Court, or by order of the Court to prevent manifest injustice. 

Dated September 18, 1964 
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PETER T. WHALEN 
Judge 
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I 

OPENING STATEMENT FOR THE PLAINTIFF 

Mr. FIELD: Mr. Foreman, ladies and gentlemen of the jury, I am Richard Field. 

I am the counsel for Mrs. Sanders, the lady sitting at counsel table. The case 

you are about to hear is brought by her as plaintiff against Ira Bennett, the de

fendant, who is sitting in the middle of counsel table also, and who is represent

ed by my friend Mr. Sutherland. 

As counsel for the plaintiff, it is my duty at this time simply to tell you 

in a very general way what the plaintiff will endeavor to prove in this case and 

what witnesses we shall call. This is an action brought by Mrs. Sanders tore

cover for damages resulting from the death of her former husband, Mr. Joseph Ru

bin. 

The circumstances which we will describe to you through witnesses were as 

follm~s: On the evening of March 6, 1962, Mrs. Rubin, as she then was, and her 

husband Mr. Rubin were airing their dog on Third Avenue in the City of Gray. As 

they were walking along, suddenly and with no warning so far as Mrs. Rubin was 

concerned, shots were fired and her husband fell to the pavement beside her, suf

fering gunshot wounds from which, as we will show you, he later died. This action 

is brought to recover damages for that death. 

The defendant Ira Bennett was an employee of Karron's Jewelry Store, which 

was in the block where the shooting took place. We will show you that the shoot

ing was done by an unknm~n, unidentified person who was one of the participants 

in a burglary of Karron's Jewelry Store. We will further show you that the de

fendant Ira Bennett was also a participant. We will, in fact, show you that Mr. 

Bennett was apprehended by the police officer in the store with some $150,000 

worth of jewelry which he had removed from the safe, in his briefcase. 

I believe his Honor at the appropriate time will instruct you that if Mr. 

Rubin was killed by a shot from this unknown person in the course of a burglary 

of the store in which Mr. Bennett, the defendant, was participating, Mr. Bennett 

is just as responsible for the death of Mr. Rubin as if he had himself fired the 

shot. 

Many of the facts which I have outlined to you will not be contested in this 

trial. Some of them have actually been stipulated to, a device used by counsel 

to save his Honor's time and your time with respect to matters not genuinely in 

dispute. There are, however, issues of fact which are disputed in this case. 

The defendant's main contention, as I understand it, is that, although he was 

actually in the store as I have described and actually had removed the jewelry 
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from the safe, he did this because he was coerced into doing so by the unnamed 

gunman, and perhaps others. It is asserted by the defendant that this is a suf

ficient defense to the facts. 

You will, of course, hold your minds in suspended judgment on all these mat

ters with respect to the law of the case until his Honor at the close of the 

evidence instructs you as to the law, and keep your minds in suspended judgment 

with respect to the facts until you have heard all the witnesses on both sides. 

The plaintiff will call as her witnesses the plaintiff herself, Mrs. Sanders, 

and Officer Huggins, who was present at the scene. We shall also put in evidence 

certain stipulations that I have referred to and will read to you a deposition 

from the manager of the jewelry store, who is in the Netherlands and hence un

available to be here. This deposition, which is his sworn evidence under oath, 

was taken in advance and in anticipation of the fact that he would not be here. 

I shall now call Mrs. Sanders as the first witness. 

MYRA RUBIN SANDERS. Sworn 

Q. (By Mr. Field) Will you state your name, please, Mrs. Sanders? A. Myra 
Rubin Sanders. 

Q. You are the plaintiff in this case? A. Yes. 

Q. Where do you live, Mrs. Sanders? A. At 1569 Beale Street, here in Gray. 

Q. Can you keep your voice up a little bit more so all members of the jury can 
surely hear you? You were in 1962, the wife of the late Joseph Rubin? 
A. I was. 

Q. And Mr. Rubin has since died? A. He has. 

Q. When did he die? A. He died on May 30, 1963. 

Q. And at some subsequent time you married your present husband, Dr. Sanders? 
A. Yes. 

Q. When was that? A. On the 14th of March, 1964. 

Q. Did you and Mr. Rubin have any children? A. We had no children. 

Q. Now turning you attention to the evening of March 6, 1962, what did you and 
your husband do that evening, Mrs. Sanders? A. We watched television until 
10:30 and then we took our dog for a walk, as we usually did about that time 
in the evening. 

Q. Where did you and Mr. Rubin live at this time? A. At 713 Sixth Avenue in 
Gray. 

Q. Now will you tell us what you and Mr. Rubin did? A. We took the dog over 
onto Third Avenue. We usually went there because it was deserted at that 
time of night and the dog didn't bother anyone. 

Q. Was that part of Third Avenue in a shopping district? A. Yes. And I like 
to window shop. 

Q. About what time did you arrive on Third Avenue? A. I suppose about quarter 
of 11. I really don't know. 
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Mr. FIELD: It has, I believe, been stipulated, Mr. Sutherland, that these 
diagrams may be used. 

Mr. SUTHERLAND: That is correct. 

Q. I show you this diagram marked Pre-Trial Exhibit 3, Mrs. Sanders, North is on 
top of the map; Stone Street, Prince Street, and Queen Street are as marked 
Will you indicate where it was that you were walking on Third Avenue -- fro~ 
what direction to what direction? A. We were walking from Stone Street to
ward Prince Street, north. 

Q. And on which side? A. The right-hand side going north. 

Q. That is on the right side of the map? A. Yes, on the right side. 

Q. Will you tell us, please, what happened as you were walking along? A. I saw 
a car which had been parked near the curb a little ahead of us --

Q. That is the curb on Third Avenue? A. Yes. 

Q. And on the same side or the opposite side of the street? A. The same side 
we were on. 

Q. And a little ahead of you? A. Yes, a little ahead of us. 

Q. In what direction was the parked car headed? A. North. The same direction 
we were walking. 

Q. Where was the parked car in relation to Stone and Prince Streets? A. Almost 
in the middle of the block. 

Q. What else did you observe about the car? A. It was headed in this direction 
we were walking, north. It had no lights on and it began to move very slowly 
north, and still the lights weren't put on. It went about a block, which 
would be between Prince Street and Queen Street, but nearer Queen Street·, 
about three quarters of the way, I would say. 

Q. Could you place it with reference to what is marked on the map as Karron's 
Jewelry Store? A. I can't be positive, but it was about there. 

Q. That is, about opposite the Karron Jewelry Store? A. I would think so. 

Q. Could you tell how many people were in the car? A. No. 

Q. Will you go on with your description of what happened after you saw the car? 
A. The car stopped in the position indicated and someone got out and went 
into the building, and at about that time an officer came onto Third Avenue 
from Prince Street. 

Q. And from which direction on Prince Street? A. Well, he turned right from 
Prince Street onto Third Avenue. 

Q. Coming from the right or left side of the map? A. From the right side of 
the map. 

Q. 

Q. 

Q. 

Q. 

Thank you. A. In other words, he turned north. 

Yes. Go ahead, please. A. And he had gone only a few steps when someone 
came out of the building toward the car, which was parked there, and stopped 
for a few minutes and fired two gunshots. 

And then what happened, Mrs. Sanders? A. Then I felt Joe's grip on my arm 
tighten and he slumped to the pavement, and I bent over him and he was bleed
ing terribly, and I called to him and he couldn't -

Bleeding terribly from what part of his body? A. From his head. And he 
didn't answer, and I just don't remember much what happened after that. 
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Q. 

Q. 

Q. 

Turning your memory back to a few moments before that, Mrs. Sanders, do you 
recall whether there were any other cars on Third Avenue as you were walking 
there? A. I didn't see any. 

Did you see any other pedestrians than the ones you have already mentioned? 
A. No. 

Now you have said that you don't remember much of what happened after your 
husband slumped to the pavement as you have described. Will you tell the 
Court and jury as much as you do remember, please? A. Someone carne up from 
behind and offered to help, and I think he must have been the one who got 
the ambulance. Then an officer came back from - I suppose it was the same 
one - and took our names and addresses and he only stayed until the ambulance 
came. 

Q. When the ambulance came, did you accompany him? A. I went in the ambulance. 
And there was another officer there, I think. 

Q. You went where? A. To the hospital. 

Q. Will you tell us briefly what happened after that? A. Mr. Rubin was taken 
to the emergency room and then after a little bit he was taken to a private 
room and I waited and then finally a doctor came down and he didn't think 
there would be much change for a number of hours and I should go home, so I 
did. 

Q. Did you return to the hospital the next morning? A. I went quite early the 
next morning, about half past eight. 

Q. Incidentally, did you at some time or other the next day go to the police 
station at their request and make a statement? A. I did. 

Q. When was that? A. That was in the mid-morning. The doctor said it would 
be all right -

Q. How long was Mr. Rubin in the hospital? A. About three weeks. 

Q. And thereafter what happened? A. He was told to be very quiet for a number 
of weeks and to resume activity rather slowly. 

Q. At that time was Mr. Rubin engaged in business? A. No, he had retired. 

Q. What was the general state of his health just before March 6, 1962? A. He 
was in very good health. He had had a recent check-up ·and his physical health 
was excellent. He did have a little nervous condition that played a part in 
his retirement. 

Q. After he came home from the hospital and had been told to be careful, with
out going into any detail, Mrs. Sanders, what was the state of his health 
thereafter? A. He was in fair health, but he had headaches very frequently 
that bothered him a great deal. 

Q. And these continued? A. They continued. 

Q. With reference to his headaches, did something unusual happen in May of the 
following year? A. Yes. One morning toward the end of May he woke up with 
a very unusual headache, quite different from and much more severe than pre
vious ones, and it was so bad I called our family doctor right away and he 
took him to the hospital again. 

Q. What happened then? A. And he went into a coma and died in a few days after 
that. 

Mr. FIELD: I think that is all. You may inquire, Mr. Sutherland. 
Mr. SUTHERLAND: 

May of 1963? May I take it, Mr. Field, that the May in question is 
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Mr. FIELD: May of 1963, that is correct. 

Mr. SUTHERLAND: And I think I have no questions, Mr. Field. 

The COURT: Thank you, Mr. Sutherland. 

Mr. FIELD: If Your Honor please, at this point I should like to read in
to the record certain of the stipulations made by counsel which appeared in 
the pre-trial order. For my purposes I shall not at this time read all of 
the stipulations unless Your Honor wishes them all read. I think there will 
be some which Mr. Sutherland may want later. 

Mr. Foreman and ladies and gentlemen of the jury, as I stated in my open
ing, Mr. Sutherland and I have agreed to certain things; this means that no 
evidence will be offered, no witnesses on the stand will be asked to testify 
about these matters and, as his Honor will instruct you when it comes time 
for you to deliberate on this case, you are to take them as agreed to be true. 
I shall now read them. 

(Paragraphs 1-9 of the stipulations were read.) I shall for the 
time being omit stipulation ten. (Paragraph 11 was read.) Number twelve 
I will omit. Similarly number thirteen. (Paragraphs 14 and 15 were read.) 
I shall now offer testimony from Mr. Karren's deposition. 

I shall ask my associate, Mr. Reardon, to sit in the witness chair and 
read the answers of Mr. Karron as I read the questions. First, Mr. Foreman 
and members of the jury, I will read the direct examination, which is the 
questioning of the witness by an associate in my office. 

DEPOSITION TESTIMONY OF ARNOLD KARRON 2 JR. 

(Questions read by Mr. Field and answers by Mr. Reardon) 

Q. Are you Mr. Arnold Karron, Jr.? A. Yes. 

Q. Where do you live, Mr. Karron? A. At 42 Fuller Street in the City of Gray. 

Q. What business are you in? A. Since 1960 I have been manager of my father's 
jewelry shop - Karren's - located at 613 Third Avenue in Gray. 

Q. Do you know an Ira Bennett? A. Yes, I do, he was employed by me as the 
assistant manager of the jewelry store. 

Q. How long has Bennett worked for you? A. Well, he has been at the jewelry 
st~re since 1955, but I didn't start as manager until 1960. On my father's 
recommendation I made Ira assistant manager during my first year as manager 
of the store, which was sometime in 1960. He worked for us until March of 
1962. 

Q. What caused the termination of your employer-employee relationship? 
A. Well, soon after the incident of Ira entering the store back on March 6th, 
1962, we had a discussion about the incident and his gambling. I guess I 
tried to lecture him a little. Anyway, he got pretty huffed up about the 
whole matter and one thing led to another. He indicated that it would be 
best if he didn't continue on at the store and I agreed, so I gave him a 
month's pay and that's the last I saw of him. 

Q. Were you friendly with Bennett socially? A. No- I'm married and have three 
children while Ira was a bachelor, so we didn't really associate after busi
ness hours. 
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Q. Did Bennett ever mention financial problems or gambling to you? A. Yes, he 
did. The month before the attempted theft of jewels from the store, Ira ask
ed for an advance on his salary. Since he gets paid at the end of the month, 
I saw nothing wrong with it. I was a little concerned, however, about the 
way he had been acting so I asked him if anything was the matter. It was 
then that he told me about having lost some money gambling and needing an ad
vance to make ends meet. I know how my dad feels about mixing gambling and 
the jewelry business, so I was a little upset over it. 

Q. Could you tell us what Ira earned as an employee? A. Sure - he made $6000 
a year until 1960 when he was promoted to assistant manager at $7500. He may 
have started at a little less than $6000 back in 1955, but I am certain what 
he was paid while I was manager. That includes commissions also. 

Q. Do you know a Marsha Mather? A. No. 

Q. Did Bennett ever mention the girl he was going with or the fact that he was 
engaged? A. No. 

Q. Did Bennett ever mention corning down to the store at night to pick out a 
ring? A. No. 

Q. Do you know a Phil Ricker? A. No. 

Q. Do you recognize the person in this picture marked Deposition Exhibit D? 
A. No. 

Mr. FIELD: I take it this will serve as a sufficient identification, 
Your Honor? 

The COURT: Yes. 

Q. What was your policy about allowing Bennett to enter the store after hours? 
A. Well, I never forbade him to come in. He and I were the only ones with 
the key to the alarm or the key to the door. We occasionally would come down 
to the store at night to do some book work or let Mr. Mura, the watch repair 
man, in at night. Sometimes Ira and I would be in together, sometimes sepa
rately. I know of a few times he went in by himself at night to do book work 
and I never objected, so I guess I could be considered as giving him permis
sion. 

Q. Did he ever go in on personal business or to purchase something for a friend? 
A. Not that I know of. 

Q. What type of alarm system did you have in the store? Would you tell us 
everything you can think of about it? A. We have an old type of burglar 
alarm with a large bell in the store. This bell is wired with the windows 
and doors of the store so that it goes off if they are broken open without 
first turning off the alarm. You can turn off the alarm only with a special 
registered H-shaped key. The lock to turn off the alarm is supposed to be 
pick-proof and this key, the insurance company tells us, can't be reproduced 
by any locksmith. The turn-off box is right above the front door to the 
store and we use the key to turn it off when we go in at night, or in the 
morning. Sometimes we open the front door in the morning without turning 
off the alarm in order to test it. It's pretty.loud and can be heard for 
eight to ten blocks. The alarm can't be heard in the police station or at a 
detective agency as some of the newer systems can. It just rings loudly at 
the store. 

Q. How do you set the alarm? A. The alarm is set before we close up each night. 
There's a switch in the back of the store and we set it and close the front 
door and the alarm is set. This switch can also be used to turn off the 
alarm from the inside. 
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Q. How many employees are there in your store? A. There are four of us all to
gether. 

Q. Who were the four on ~reb 6, 1962? A. Myself, Ira, Phyllis Simms, our book
keeper and saleslady, and Arno Mura, the watch repair man. 

Q. Did Ira have the combination to the safe? A. Yes, I gave it to him when he 
was made assistant manager. 

Q. What are the normal hours of operation of your store? A. 8:30 to 5:30. 

Q. Who opened and closed the store? A. Usually Ira and I, but frequently one 
of us would do it alone, particularly when the other was on vacation. 

Q. Do you remember who closed it on the night of the attempted theft? A. No. 

Q. Was there a gun in the store? A. No. 

Mr. FIELD: And I would like you to stop, Mr. Reardon, after the first 
word, because I should like to object to the balance of the answer. A. No. 

Mr. SUTHERLAND: ~Y I be heard, if Your Honor please? 

The COURT: Surely. 

Mr. SUTHERLAND: I have made no objection to this dramatization of the 
deposition. It occurs to me, however, that inasmuch as my friend had launch
ed upon this deposition, I should be allowed to complete the reading rather 
than to labor for the jury a fragment of it and omitting others which tend to 
favor my client. 

The COURT: The only matter before me is whether this is admissible. I 
rule it is not and it may not be read. 

Mr. SUTHERLAND: ~y the remainder of the excluded question go into the 
record as my offer of proof? 

The COURT: It may. (The remainder of the excluded answer was as follows: 
"I don't believe in attempting to defend the store. I'd rather rely on 
police and insurance.") 

Mr. SUTHERLAND: My exception. 

The COURT: Your exception ..;-1ill be noted. 

Q. Can the doors of the store be locked from the inside and the alarm be set 
while someone is still in ~he store? A. Yes. 

Q. Would you describe the lock on the front door? A. Yes, it has a latch -- it's 
the type that locks automatically when closed unless the button is pushed 
from the inside to keep it open. 

Q. Hm-1 long is the extension on the phone in the shop? A. It's fairly short, 
I'd say three or four feet because it just barely reaches the counter. 

Q. Are there any street lights in front of the store? A. No, there are lights 
at each end of the block and two in the middle and opposite sides of the 
street - I'd say about in front of Miller's Sportswear, which is next to our 
store on the Prince side. 

Q. When did you hear about the attempted larceny? A. About 3 a.m., after the 
police woke me up by calling my house. 

Q. What did you do? A. I went to the store, locked up, set the alarm - then 
went to the police station to look at the jewelry and see if anything was 
missing. 

Q. Was anything missing? A. No. 
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Q. How much was taken? A. I inventoried it at a cost value of $145,000 to 
$150,000. 

Q. Was everything taken from the safe? A. No - only the top shelf was cleaned 
out. That's where the valuable stones and watches are. The less expensive 
stuff in the counter and window and on the lower shelf of the safe wasn't 
touched. We leave only a few inexpensive items in the counter or window over 
night. 

Q. Did Ira know which shelf the valuables were on? A. Yes. 

Q. Do you recognize this drawing marked Deposition Exhibit C? 

Mr. FIELD: Your Honor, it is agreed that Deposition Exhibit C is the 
same as Pre-trial Exhibit 1. A. Yes. 

Q. What is it? A. A floor plan of my store and the nearby area. 

Q. Is it accurate? A. Yes, I think so. 

Q. Are there any night lights in the store? A. Yes, the insurance company re
quired one on each side of the store. We have one over the safe and one in 
back of the left-hand counter as you walk in the store. Both are 100-watt 
bulbs. 

Q. Do you think you could see into the store from outside, at night, well enough 
to see a person using the phone? A. Yes, unless he hid behind the desk. 

Mr. FIELD: That is the conclusion of the direct examination. I will 
leave the cross for Mr. Sutherland, if he cares to read it. 

Mr. SUTHERLAND: Will you please resume your seat, Mr. Counselor. If 
Your Honor please, I should like to read the cross-examination. 

The COURT: Yes. 

CROSS-EXAMINATION 

(Questions read by Mr. Sutherland and answers by Mr. Reardon) 

Q. Would you have objected to Ira's taking his fianc'e to the store after work
ing hours to pick out a ring? A. I don't think so - but I would have pre
ferred knowing about it. 

Q. Did you ever have anything stolen from the store while Ira was working there? 
A. Not that I know of and I would know if anything was missing. 

Q. Didn't you have full faith in Ira's honesty, in other words, faith enough to 
leave him in complete charge? A. Well, yes. 

Q. Did you frequently let him make cash bank deposits? A. Yes. 

Mr. FIELD: Now, if Your Honor please, I object to the following questions 
and answers. 

Mr. SUTHERLAND: Well, if Your Honor please, those questions and answers 
deal with certain arrangements within the store which were the subject of the 
direct examination. Direct examination brought out in considerable detail 
certain of the mechanical arrangements and these questions and answers carry 
further the point which my friend brought out by direct examination at the 
deposition. 

Mr. FIELD: If Your Honor please, the first of these two questions is 
purely argumentative and calls purely for a conclusion of the witness. 

The COURT: Your objection is sustained, Mr. Field. Do you desire an 
exception? 
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Mr. SUTHERLAND: Yes, if Your Honor please. May the excluded question 
and answer go into the record as my offer of proof? 

The COURT: That will be done. 

(The excluded question and answer were as follows: 
Q. Isn't it true that if Mr. Bennett had wanted to preplan a larceny, he could 

have faked setting the alarm one night and could have left it off so someone 
else could have come in, thus allowing him to have an alibi for the time of 
the larceny? A. I guess so.) 

Mr. SUTHERLAND: So as to eliminate protracted argument, I waive the next 
question and answer. 

Mr. FIELD: The next question and answer are plainly inadmissible, but I 
have no objection if Mr. Sutherland would like to have it in. 

(Mr. SUTHERLAND then introduced the question and answer, which appears 
next below.) 

Q. Were you fully insured in case of any larceny? A. Yes. 

Q. Was there any mention of gambling or need of an advance in pay prior to or 
after the one instance in February of 1962? A. No. 

Q. Were there any rear exits from the shop that allowed one to leave without 
entering Third Avenue? A. No. 

Q. Had any large order or purchase been received in the store just prior to 
March 6, 1962? A. No, we had about our normal inventory. 

Mr. SUTHERLAND: That completes the cross-examination. 

Mr. FIELD: One more question on redirect. 

REDIRECT EXAMINATION 

(Question read by Mr. Field and answer by Mr. Reardon) 

Q. Did you ever leave Ira in complete charge of buying merchandise? A. No. I 
did all the buying. 

Mr. FIELD: Thank you, Mr. Reardon. That completes the deposition. 

DANIEL R. HUGGINS, Sworn 

Q. (By Mr. Field) Officer, what is your full name, please? A. Daniel R. Huggins. 

Q. You are a police officer? A. Yes, I am. 

Q. And have been for how long? A. Seven years. 

Q. Of the Gray Police Department? A. Yes. 

Q. What is your present position in the police department? A. Detective Ser
geant. 

Q. On March 6, 1962, what was your position in the police department? A. Pa
trolman. 

Q. On the evening of March 6, 1962, where was your beat? A. I was in the down
town area of Gray, the 16 Block area bounded by Third and Seventh and Prince 
and Market streets. 

Q. You were on duty on the evening of March 6? A. Yes, I went on duty at 10 
o'clock. 
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Q. Where were you about 11 o'clock of that night, officer? A. I was on Prince 
Street, checking the stores. 

Q. In what direction were you walking on Prince Street? I think we need to have 
the other diagram again (placing Pre-trial Exhibit 3 on blackboard). A. I 
was on Prince Street walking towards Third Avenue. 

Q. Where on Prince Street, on which side of Third Avenue? A. It was on the 
right side of the map. 

Q. Walking then in a westerly direction on Prince Street? A. Yes 

Q. Thank you. As you were walking along Prince Street checking the stores, as 
you have said, I will ask you whether or not you observed anything on Third 
Avenue? A. As I was coming up Prince I noticed a car very slowly going 
along Third Avenue. That is not unusual at that time of night; a lot of 
people are window shopping. 

Q. Going in which direction on Third Avenue? A. It was heading north on Third 
Avenue. 

Q. That is in the direction of Queen Street? A. Yes, towards Q~een. 

Q. Did you observe any other traffic on Third Avenue at that time? A. No, it 
is a very quiet street. 

Q. Was there any other traffic on Prince Street at that time? A. No, sir. 

Q. Is this a common condition of things in that area? A. Yes. 

Q. At that time of night? A. Quite common. 

Q. What did you do thereafter? A. Well, I didn't pay much attention to the car; 
I just continued on my way until I got to the corner of the street and as I 
turned the corner 

Q. Which way did you turn? A. To my right. 

Q. All right. A. I noticed the car had stopped approximately in front of 
Karron's, the door on the right-hand side was open, the engine was running, 
and the car lights were out. That was rather suspicious for that time of 
night so I quickened my pace and started to go heading toward the car. 

Q. Just stop there for a moment. Can you identify the make and type of car? 
A. Yes, it was a '61 Ford. 

Q. Sedan? A. Yes. 

Q. All right, continue. Tell us what happened. Were you able to see who, if 
anyone, was in the car? A. No, r couldn't tell. 

Q. All right. Now tell us what happened. A. Well, as I say, I rounded the 
corner and headed towards the car when I noticed the door open. I quickened 
my pace and started to run, and just as I did that a person came out of the 
doorway and headed towards the car. I called to him to halt and he fired 
two s.hots at me. 

Q. What did you do then, officer? A. Ducked in the doorway. 

Q. What happened after that? A. Well, I heard a woman scream, but that was 
way in the background, and I continued on. 

Q. How long did you remain ducked in the doorway? A. Until I drew my gun. 

Q. Just enough to draw your gun? A. To draw my gun. 

Q. Then what happened? A. I headed for the car and it started to pull away 
then quite rapidly. 
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Q. What happened to the car? A. It continued on down Third and then went 
around Queen Street. 

Q. When you emerged with your gun drawn, would you indicate on the diagram ap
proximately where the car was when you emerged with drawn gun. A. Oh, 
between --

Q. Will you step over and show us, please. A. Approximately there (indicating). 

Mr. FIELD: Now may we for the purpose of the record mark an "H" at that 
point, Mr. Sutherland, as indicating where he says the car was at that time? 

Mr. SUTHERLAND: Yes, indeed. 

Q. And thereafter what happened to the car? A. The car -.there were no lights 
on it at that time so I couldn't get the license number; it just turned and 
went right down Queen Street, right down the street. 

Q. How far were you from the Prince Street corner at the time you stepped 
from the doorway? Can you indicate approximately where you were? A. 
just about approximately there (indicating). 

Mr. FIELD: I will mark that "H 2," if I may {doing so). 

out 
Well, 

Q. And I take it that at no time you were able to identify how many people there 
were in the car? A. No. 

Q. What happened after the car disappeared? A. I ran on down the street and I 
noticed the door of the jewelry store open. 

Q. Then what did you do? A. I stepped right inside, just glanced over it, and 
I noticed Ira Bennett crouched down by the counter. 

Q. What lights were on in the jewelry store at that time? A. The regular night 
lights that are always on. 

Q. Do you recall where they were? A. Yes, I patrolled that beat for some time. 
There is one over the safe and there is one over the opposite side of the 
store. 

Q. Now, you said after you went in and looked around you saw the defendant Ira 
Bennett? A. Yes. 

Q. Where did you see him? A. Right by the desk, between the desk and the 
counter area there. 

Q. Could you see him from the street? A. Yes, it was glass -

Q. Did you see him yourself from the street? A. No, I didn't see him until I 
stepped in the door. 

Q. Will you tell us what happened after you saw him? A. Well, I seen him 
crouched there. I told him to stand up and asked, "What are you doing there?" 

Q. You said, ''What are you doing there"? A. Yes. 

Q. Did he make a reply? If so, what? A. He said, "I work here." 

Q. By the way, had you ever seen him before? A. Yes, I had seen him in· the 
store. 

Q. Did you know him to be an employee of the store? A. Yes, he was familiar 
in the store. 

Q. Did you know his name at that time? A. No. 

Q. Tell us what you did. A. I handcuffed him to the radiator and made sure he 
wasn't armed. 
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Q. Which did you do first? A. Handcuffed him first. 

Q. Was there any further conversation? A. No. 

Q. What did you do after you handcuffed him to the radiator, as you have describ-
ed? A. Called headquarters. 

Q. Where was the telephone? A. On the desk, as indicated. 

Q. At the point as indicated on the diagram marked Pre-trial Exhibit 1? A. Yes. 

Q. Was that telephone in good working order? A. Yes. 

Q. You had no difficulty in putting the call through? A. None. 

Q. And you called, in effect, for help? A. Yes. 

Q. After you made that telephone call, what did you do? A. There was a bag 
aside of Mr. Bennett and I moved it down by the safe, just glanced in it, and 
I seen there were jewels and I just put it there and went right out to the 
street. 

Q. What kind of a bag was it? A. A briefcase. 

Q. A briefcase, and you looked inside and saw there was jewelry? A. Yes, 
jewelry; that's all I could tell. 

Q. Did you say you put it in the safe? A. By the safe. 

Q. What did you do then? A. I wanted to check on the scream so I went and ran 
down Third Avenue. 

Q. Tell us what happened after that. A. I ran down Third Avenue and I noticed 
a man lying there with a woman kneeling over him. 

Q. How far down was that? A. Approximately halfway down the next block. 

Q. Where you had been, the block between Prince and Stone? A. That is right. 

Q. Go on, tell us what you did. A. I knelt down and seen the man was bleeding 
and the woman was rather upset and crying, so I said, "I will get an ambulance 
right away," and she said something to the effect that an ambulance had been 
called, so I just got their names and I went right back to the store to my 
prisoner. 

Q. Did you leave the door unlocked or open when you went out? A. I pushed the 
button so I could get back again. 

Q. That is, you released it? A. Yes. 

Q. So this knob or lock was then unlocked? A. Yes. 

Q. Then what happened? A. The prowl car came. 

Q. Haw soon was that? A. Oh, within a minute. 

Q. Within a minute? A. Yes, we can get a prowl car in a minute to any part of 
the downtown district. 

Q. That is, it came within a minute from the time you called? A. Yes. 

Q. That would be when with reference to your return.to your prisoner? A. Oh, 
a very short time, less than a minute; 30 seconds. 

Q. After the prowl car came, what did you do? A. The other officers - one 
went to check on the man that was injured, and I released him from the radia
tor and put the handcuffs back on again, and then we checked the jewels in 
the case, just looked at them again and made a telephone call to Mr. Karron, 
the owner of the store. 
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Q. How many officers were in the prowl car? A. Two. 

Q. The car, I take it, is radio equipped? A. Yes. 

Q. What were the names of those officers? A. Dwyer and Nunn. 

Q. After you made the call and the car came, what did you do? A. I took the 
prisoner dawn to headquarters. 

Q. In the car, I take it? A. Yes. 

Q. Did you have any further conversation with him before you left, sir? A. No. 

Q. Have you told us all the conversation that you had with him at the time of 
your first entry when you found him crouching, as you have described? 
A. Yes, sir. 

Q. I ask you whether or not in any form of words he said anything at that time 
about having been forced or coerced into doing this? A. Not then. He said 
something about it in the prowl car on the way. 

Q. And you are completely sure that he didn't say anything about it the first 
time? A. Yes, positive. 

Q. Did he say anything in the store in any form of words about any fear for the 
safety of the young lady he was engaged to? A. No. 

Q. Or for fear of the safety of any other person? A. No. 

Q. You are certain about that? A. I am positive. 

Q. After you were in the prowl car on the way to the station, where did you sit 
and where was Mr. Bennett? A. We were both in the back seat. 

Q. And one of the other officers, I take it, was driving? A. Yes. 

Q. Did you have any further conversation on the way to the station? A. At 
that point he was rather nervous and all that, and then he made some remark 
to the effect that "I was forced to do this, I didn't want to do it," some
thing to that effect. I didn't believe him. 

Mr. SUTHERLAND: If Your Honor please, may that go out? 

The COURT: The statement of the witness "I didn't believe him" will go 
out. Ladies and gentlemen of the jury, you will disregard that statement. 

Q. Was there any further conversation there, anything he said or you said after 
he made this remark? A. t said something like ''Nuts" to the story. 

Q. Did he say anything further? A. No. 

Q. What happened after you got to the station? A. We brought him in, turned 
him over to the Sergeant, and the case, the jewel case, was turned over to 
the property clerk. He took care of it then. 

Q. And he was booked, I take it? A. Yes, he was booked. 

Q. I ask you whether or not you heard him say anything to the Sergeant at the 
time he was booked? A. I don't believe so. 

Q. Well, specifically whether or not you heard him say anything similar to what 
he had said to you about being forced to it? A. I believe he may have. 
I was busy booking the person. 

Q. Did Mr. Bennett at any time name or describe in any way any other person who 
had been engaged in this operation? A. No. 

Q. Did you have any further connection with the case after that? A. Well, when 
he was indicted, I didn't see him then. 
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Mr. SUTHERLAND: Now may I ask my friend to state that the officer was 
wrong and that Mr. Bennett was never indicted? 

Mr. FIELD: I agree that the officer is in error when he states that Mr. 
Bennett was indicted. But I ask Your Honor to instruct the jury that they 
are not to consider this as bearing on their verdict in any way. 

The COURT: The jury will disregard what they have heard about indictment 
or lack of indictment. 

Q. When you left the store, having called Mr. Karron, did you leave it locked? 
A. There was an officer there. 

Q. Oh, you left an officer until Mr. Karron arrived? A. Yes. 

Mr. FIELD: That is all. You may inquire, Mr. Sutherland. 

CROSS-EXAMINATION 

Q. (By Mr. Sutherland) Sergeant, you told us a few moments ago that you had no 
connection with the case except for a matter that you mentioned after the 
events of March 6th. Is it not the case that on March 7th you made a written 
report to your superiors in the police department? A. Yes. 

Q. Your report was made on a subsequent date? A. The shift started at 10 
o'clock at night and went through to 6 o'clock the next morning. That would 
account for the difference in dates. 

Mr. SUTHERLAND: ~y I ask that this be marked for identification? 

The COURT: Yes. 

(Typewritten document shown by Mr. Sutherland to the witness marked A 
for identification.) 

Q. Would you glance at Exhibit A for identification and tell the jury whether 
this is the report to which you have referred? A. Yes. 

Q. Was your recollection of the events of that evening better on the early morn
ing of March 7th then it is now? A. I believe so. 

Q. So that when you said to your superiors in the police department, "On the 
way in Bennett told us that he had not wanted to break into the store but 
that he had been made to do so by some hoodlum and that his girl friend was 
still held as a hostage, "that is a correct account of the events, is it not? 
A. Yes. 

Q. So that it is a fact that on the way in the car to the station the defendant, 
Mr. Bennett spoke of the word "hoodlum" and said that his girl friend was 
still held as a hostage? A. Yes. 

Q. And this was the point at which you said, "Nuts," as you testified in direct 
examination, is that correct? A. Yes. 

Q. At this time, Sergeant, you had been a police officer for how long? A. Five 
years. 

Q. You had been, in the course of your official duties, familiar with kidnapping 
as a mode of compulsion by hoodlums? A. Yes. 

Q. This is fairly common practice by thugs, isn't it? A. I don't believe it 
is a common practice, but it has happened. 

Q. It has happened with reasonable frequency, hasn't it, in the history of 
crime? A. Yes. 
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Q. When you went into the station house with the defendant on that evening did 
you report to any of your superiors on that occasion the statements that Mr. 
Bennett told you, that a young woman was held as a hostage by thugs in order 
to compel him to get into the store? A. Well, as I stated before, he was 
telling the Sergeant that, but I didn't -- I didn't pay no attention because 
I really didn't feel it was true. 

Q. Wasn't your reason for not reporting this the fact that Mr. Bennett was re
porting it in your hearing? A. Partly. 

Q. Partly, and so when you testified on your direct examination in response to 
my friend's question about Mr. Bennett's statements, "I believe he may have," 
your recollection now is quite definite that Mr. Bennett did complain that 
his fiancle -- A. I only heard part of the conversation. I would have when 
I had finished booking the person, I would have immediately contacted the 
Sergeant, but in the course of talking it over I would have said something 
to him, not in the sense of reporting it, I would just have said that he said 
he was compelled, but by indicating that I didn't believe him, but naturally 
the full decision would have been left to the Sergeant. 

Q. Is it the case then that you did say to the Sergeant that Mr. Bennett con
plained of coercion and complained that his girl friend was held as a hostage? 
A. No, I did not. 

Q. You did not tell the Sergeant that? A. No. 

Q. And you say your reason for not telling the Sergeant was two things: first 
that you heard Mr. Bennett say it and, secondly, that you disbelieved Mr. 
Bennett, is that correct? A. Yes. 

Q. Your practice as an officer is to report only those things which you believe? 

Mr. FIELD: I submit that is an unfair question. He has already said he 
would have reported it to the Sergeant if he hadn't heard Mr. Bennett do so. 

The COURT: Do you press the question? 

Mr. SUTHERLAND: No, I don't press it. 

Q. Sergeant, when you were in the jewelry store, when you first entered the 
store after the shots had been fired and you saw Mr. Bennett crouched by the 
counter, will you tell me again just where you saw him? I was unable to see 
the diagram from where I was sitting. A. Right between the desk and the 
counter, in that area there. 

Q. Indicating the space at the front of the store on the right-hand side as you 
face the rear of the store? A. That is right. 

Q. And to the right of the counter? A. That is right. 

Q. Thank you. A. That is right. 

Q. Is there a glass window in the front of Karron's Jewelry Store, Sergeant? 
A. Yes. 

Q. And the store is completely open to the street so that the passerby can look 
inside? A. Yes. 

Q. Is the safe in full view from the street? A. Yes. 

Q. And the light over the safe was lit so that the safe was fully open to view? 
A. It was. 

Q. If you stood outside on the sidewalk in the evening you could easily see the 
safe and anybody opening it? A. Yes. 

Q. I think you have testified that there were two 100-watt lights, am I correct, 
in that store? A. Yes. 
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Q. One was over the safe? A. Yes. 

Q. The safe is taller than the desk where the telephone rests, is it not? 
A. Yes. 

Q. So that the open door in the safe would be clearly visible from the street? 
A. Right. 

Q. How long were you in the jewelry store from the time you entered after hear
ing the shots to the time that you left it after handcuffing Mr. Bennett to 
the radiator? A. It would have to be an approximation. 

Q. Yes, of course it would have to be an approximation. A. Between two and 
three minutes. 

Q. Two or three minutes. During that time you searched Mr. Bennett for weapons? 
A. Yes. 

Q. And found none? A. That is right. 

Q. He had no weapons whatever on him? A. No weapon. 

Q. You saw none around him? A. No. 

Q. You looked around him when you were handcuffing him to make sure there was no 
weapon in reach of him? A. That is right. 

Q. Was the door of the safe open when you came in? A. Well, I came in pretty 
fast, but I believe it was partially open. 

Q. Stood ajar? A. It is rather difficult to be positive, I mean. 

Q. Surely it is rather difficult to be positive as to whether the door of the 
safe was open or not. A. Yes. 

Q. Did you look in the safe to see whether or not anything else was in the safe? 
A. No. 

Q. You did not? A . No. 

Q. So that, Sergeant, after this passage of time your testimony now is that you 
are a little uncertain about the length of time you spent in the store and 
you are a little uncertain as to whether or not the door of the safe was open 
or not. A. I don't think anyone could say exactly how long they were in the 
store or know if the safe was open. I just glanced at it. My attention was 
concerned with the man more than on the safe, so any length of time would 
tend to obscure your memory. 

Q. You testified very definitely on your direct examination that the only words 
uttered by Mr. Bennett during the minutes that you were in the store were 
three words, "I work here." Are you entirely sure that those were the only 
three words uttered by Mr. Bennett during the minutes that you were in the 
jewelry store? A. I didn't say they were the only three words. It was just, 
''What are you doing to me? Why are you handcuffing me? I work here." 

Q. Ah, he did say other things besides, "I work here"; he said, ''What are you 
doing to me" and ''Why are you handcuffing me?" A. Something to that effect. 

Q You aren't quite sure just what he did say? A. No, I can't remember whether 
he did just say these words at that time. 

Q. Surely; and I just have been saying that your memory of exactly what was said 
is naturally, Sergeant, a little bit uncertain; am I correct in that? 
A. No, I remember quite well. It was just to the exact way the words were 
said. He might have said, "I work here" or "Don't you know me, I work here," 
or something like that, but nothing else but that. 
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Q. Am I not correct, Sergeant, in saying that you are not quite certain what he 
did say there? A. You mean the exact wording of that particular sentence; 
I am not positive of the exact wording. 

Q. And he may have said two or three other sentences; that was your testimony a 
moment or two ago, was it not? A. No, that was all he said. 

Q. Would you say that Mr. Bennett was calm and collected when you saw him? 

Q. 

A. No, he was quite nervous. 

He was quite nervous. 
shot at, am I correct? 

Well, you were a little bit excited at having been 
A. Yes. 

Q. No fun to be shot at, is it? A. No. 

Q. You had pulled your own gun and were ready to shoot back, isn't that so? 
A. I was expecting trouble. 

Q. You were expecting trouble at any minute? A. Yes. 

Q. You were alert for trouble? A. Yes. 

Q. Does your memory improve under these circumstances? A. I think you remember 
most of the details pretty well. 

Q. You remember most of the details pretty well, but not all of them pretty well, 
am I correct? A. I would say yes. 

Q. So that it remains possible, doesn't it, Sergeant, that you don't remember 
everything that Mr. Bennett said to you during the time that he was in the 
store and he was in an excited state and you were in an excited state? 
A. I remember everything he said, but I can't say the exact words, but I 
mean the essential sentence, the fact that he was getting, trying to get 
across was that "I am an employee, I work here," but that was all he mention
ed, that one fact that "I work here." 

Q. Didn't he say, "What are you taking hold of me for?" You said that. A. Said 
something to that effect, ''Why are you doing this to me, because I work here." 

Q. In any event, some kind of a protest at your seizing him? A. Yes. 

Q. Was the door of the store open or closed when you went in? A. It was open. 

Q. It stood open? A. Yes. 

Q. When you went out you closed it? A. I just snapped the button like that. 

Q. You personally telephoned to Mr. Karren's from the store? A. No, one of 
the officers that was left behind. 

Q. In your presence? A. No. 

Q. So when you testified that an officer telephoned to Mr. Karron this is some
thing that you don't know personally? A. Just the fact that back in the 
station we discussed it. 

Q. You and the officer left behind? A. A routine procedure, when one officer 
remains in the store, to make a call like that, a fire or a burglary or any
thing like that. 

Q. So when you testified a few moments ago that an officer had made a given call, 
you now testify that this was your assumption because this is what always 
happens when officers are under these circumstances, am I right? A. It is 
routine procedure, police procedure, yes. 

Q. So you don't know what happened when you testified to this a fP.w moments ago; 
this you testified to because you say it is routine. A. And the fact that 
I spoke to the officer back in the station. 

155 



Q. The same officer that was left behind in the store? A. In the morning when 
we were making our reports. 

Q. Oh, I see, next morning you got this from the officer then. Now is there any
thing else in your testimony that you gave us today, Sergeant Huggins, that 
you got from the reports of other people or that you are not quite sure of? 
A. I don't believe so. 

Mr. SUTHERLAND: All right, thank you very much. 

REDIRECT EXAMINATION 

Q. (By Mr. Field) Regarding the words that you do not exactly remember, as you 
told Mr. Sutherland, do you remember for sure whether or not anything in any 
form of words was said about his being coerced while in the store? A. I am 
positive he made no reference whatsoever to that. 

Q. Or about his girl friend being a hostage? A. No reference whatsoever. I 
am positive. 

Q. You told Mr. Sutherland that you didn't believe Mr. Bennett. Why didn't you? 
A. Well, where I had walked in on a robbery and had handcuffed this man and 
he had made no statement then, I mean to my way of thinking, the first thing 
I would have done was say ''My girl friend is in danger. Never mind me." He 
made no reference to that, and no reference in the car right away until we 
were almost in the station, and then all of a sudden he made this reference 
to her. I just didn't believe it. 

Mr. FIELD: Thank you, that is all. 

Mr. SUTHERLAND : That is all. 

The COURT: Thank you. 

Mr. FIELD: That is the plaintiff's case, if Your Honor please. We rest. 

The COURT: The plaintiff rests. 

Mr. SUTHERLAND: Now, if Your Honor please I offer the following motion: 

The defendant moves that the jury be instructed to return a verdict for 
the defendant on each and all of the following grounds: 

1. There is insufficient evidence from which the jury could find that 
the defendant conspired with the unknown person who is alleged to have in
jured the plaintiff's decedent. 

2. As a matter of law even if there were sufficient evidence from which 
the jury could find the existence of a conspiracy, the injury to the plain
tiff's decedent was outside of the scope of such a conspiracy. 

3. As a matter of law this action is barred under Section 3157 of the 
Ames Civil Code. 

Therefore I move that the complaint be dismissed on the testimony as 
given by the plaintiff. 

The COURT: The motions are denied. Exceptions may be recorded. 

Mr. SUTHERLAND: Would Your Honor wish that I proceed to open? 

The COURT: You may proceed. 
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OPENING STATEMENT FOR THE DEFENDANT 

Mr. SUTH~ND: Mr. Foreman and ladies and gentlemen of the jury, I shall be 

very brief in outlining the testimony which shall be adduced befor; you on behalf 

of the defendant, Mr. Bennett. We shall show you by testimony of Mr. Bennett and 

the testimony of the young lady to whom he was engaged that he was a man of un

blemished reputation, that he had been employed in a highly trusted situation for 

a long time, entrusted with the handling of valuables by his employer and indeed 

that confidence continued after the occurrences or events of that night, which 

resulted in the death of Mr. Rubin. And we make no attempt here to make light of 

the loss which Mrs. Rubin, as she then was, or Mrs. Sanders, as she now is, suf

fered by that event. 

We shall show you that on the evening in question an ex-convict, a man who 

had done time for theft and a thug whose name is unknown, but who is a gunman, in 

fact, the gunman that did the killing that night, at gunpoint kidnapped the de

fendant; that the ex-convict whose name was Ricker kidnapped Mr. Bennett's fianc~e 

to whom he had just become engaged; that under threats of death to Mr. Bennett by 

the gangsters and threats of death to his fiancee, Mr. Bennett went to the jewelry 

store and used the key which his employers had given to him to use; went into the 

store and had under this coercion put the jewelry in a briefcase at the time when 

fortunately the police arrived and broke. up the crime. 

Under these circumstances I shall ask his Honor to instruct the jury that the 

coercion to which he was subjected, that the threats of death by the gangsters 

are justification for him and render it legally impossible for you to bring in a 

verdict against Mr. Bennett. 

I shall not detain you longer. I gather, Your Honor, that the witnesses will 

be called after the luncheon adjournment. 

The COURT: Yes. Before we adjourn, Mr. Foreman and members of the jury, 

for the luncheon recess, may I ask you to bear in mind that you are sitting as 

judges of the fact in this important case. It is necessary for you therefore to 

keep your minds entirely open. I ask you not to discuss what has taken place in 

this courtroom today by way of testimony and that you defer your discussion, if 

you should be eating together, until after all testimony is over and the case is 

in your hands. 

If you are at a loss concerning what to discuss, you may discuss the lawyers, 

the judge, and others. We will meet again at 2 o'clock. 
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AFTERNOON SESSION 

The COURT: You may proceed. 

Mr. SUTHERLAND: May it please the Court, I would like to call Mr. Ira 
Bennett, the defendant. 

IRA M. BENNETT, Sworn 

Q. (By Mr. Sutherland) Your name is Ira M. Bennett? A. Yes, sir. 

Q. 

Q. 

Q. 

Q. 

You are the defendant in this case? A. That 

You have lived in this city all of your life? 

You are now 32 years old? A. Yes, sir. 

You are engaged to a young lady named Marsha 

is right, sir. 

A. Yes, sir. 

Mather? A. Yes, sir. 

Q. And she is sitting in the courtroom now, is that correct? A. Yes, sir, 
right there (indicating). 

Q. You went to high school in this town? A. Yes, sir. 

Q. You graduated from high school in what year? A. 1950, sir. 

Q. After that what did you do? A. I was drafted. I was in the army for three 
years. 

Q. What was your army experience? A. I was a clerk at the Headquarters at Fort 
Dix, New Jersey. 

Q. Will you keep your voice up, if you please, so that the jury can hear you, 
Mr. Bennett? A. Yes, sir. 

Q. After you got through with your Fort Dix experience what was your next move 
in life? A. I obtained a job at Bushings Credit Jewelers in one of-their 
stores. 

Q. 

Q. 

Q. 

Q. 

Q. 

Q. 

Q. 

Q. 

You stayed with Bushings until when? A. 1955, when I came with Karron's. 

You stayed with Karron's until sometime in March of 1962? A. 1962. 

Your concluding position at Karron' s was what? A. I was assistant manager 
of the store. 

What were your duties as assistant manager? A. It was a fairly small sized 
store and I had general charge of the store, taking care of the customers, 
the employees, opening and closing, taking care of some of the books, making 
bank deposits, just about regular charge of the business. 

The boss, if I may put it so, was Mr. Karron, Jr.? A. That is right, sir. 

And there was yourself and two other employees? 

And the bookkeeper and the watch repair man? A. 

A. Right, sir. 

That is right. 

Did you ever meet a man named Phil Ricker? A. Yes, sir. I was introduced 
to Phil Ricker at a cocktail party at Marsha Mather's house in December of 
1961. 

Q. What part of December? A. Before Christmas, December 22nd, it was, I guess, 
December 22nd. 

Q. Did you have any great amount of talk with him at that party? A. No, sir. 
It was just a casual introduction. 

Q. Did you ever see this man Ricker again? A. I believe that I saw him once 
again when he came into my car on the night of March 6, 1962. 
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Q. Did you ever see Mr. Ricker on any occasion besides the time when there was 
a party at Miss Mather's house and the episode that you are going to tell us 
about on the evening of March 6th? A. No sir. I had never seen him before 
and I have never seen him since. 

Q. Did you have any talk with him at Marsha Mather's house? A. None that I can 
remember. I remember being introduced to him and a lot of people were there 
at the time. It just passed by and that was the end of it. 

Q. Until after the episode of March 6th had you ever heard of Ricker's having a 
criminal record? A. No, sir. I knew nothing about him. 

Q. What was your pay at Karren's Jewelry Store during the period of December, 
January, February of 1961 and 1962? A. I was getting $7500 a year. 

Q. You had a key to the store? A. Yes, sir. 

Q. You were trusted with the combination to the safe? A. Yes, sir. 

Q. Will you tell us something about the interior of Karren's store, if you please, 
and with particular reference to the two doorways which appear in the display 
map marked Pre-trial Exhibit 1? A. There is the front door and there is a 
door right by the telephone going out into a space labeled '~iller's Sports
wear loading dock," and "Blind alley." 

Q. Is there any way out to any street from the inside of Karren's store other 
than Third Avenue? A. No, sir. No matter which door you go out you would 
always come out on Third Avenue. 

Q. After you met Marsha on the evening of December -what date was that? 
A. December 22nd. 

Q. Did you see her again? A. Yes, sir. I saw her quite often from then on, 
several times a week. We would go out to a show, dancing, so forth. We 
went out very often. 

Q. You took her out a good deal, is that right? A. That is right. 

Q. You and she had a good time, is that right? A. Very good, yes, sir. 

Q. There has been some talk about gambling in a deposition of Mr. Karren read 
here. Would you like to describe any of your recreations in that connection 
in the winter of 1961-1962? A. Well, unfortunately, I had started going to 
Warren's Raceway fairly often, a trotter and running raceway, and betting on 
the horses. I wasted my life's savings on that. 

Q. Your savings amounted to how much? A. $2000, about. 

Q. 

Q. 

Q. 

Those were pretty well spent between going around places with Marsha and 
losing money at the race track? A. That is right, yes, sir. 

There has appeared in Mr. Karren's deposition something about 
an advance on your pay at Karren's Jewelry Shop in the latter 
ruary. How much of an advance did you get at that time? A. 
that time. 

I' 
your getting 
part of Feb
I got $250 at 

On the evening of the 5th of March something happened of interest to you and 
Marsha. What was it? Will you describe that event? A. We became engaged 
that night. We had gone out to dinner and a show and we were having some 
drinks before taking her horne. I asked her if she would marry me. She said 
she would. Immediately then she said something, "I will have to tell Phil 
that I can't see him any more." I knew that she had been going out with 
other men but I didn't know that she was going out with one man to the extent 
that she would have to tell him that she couldn't see him any more. I be
came a little ~nxious that we could clinch the deal, and I asked her to come 
down to the jewelry store the next morning so that we could pick out a ring. 
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Q. She said that she would have to tell Phil? Did she say Phil who? A. I ask
ed her. She said, "You remember Phil Ricker. You remember, you met him at 
the party." 

Q. Did she say any more about Phil? A. No. And I didn't ask her. That was 
going to be the end of Phil. 

Q. All right. Now, when you asked Marsha to come down to the store and pick out 
a ring on the next morning, that would be March 6th? A. Yes, sir. That 
would be March 6th, yes. 

Q. What did Marsha say? A. She said that she had a fitting engagement. She 
was a model at that time. She had an engagement. I was rather sore that 
she couldn't make it. I asked her to come down in the afternoon right after 
lunch. She said that she was having pictures taken at tnat time. 

Q. She was a professional model? A. Yes, sir. 

Q. And she was being called on to be photographed for some modeling? A. That 
is right, yes, sir. 

Q. What happened next? She said that she had to be fitted in the morning and 
photographed in the afternoon, what happened next? A. She suggested that 
maybe as soon as she was finished with this camera session that she would 
come down to the store. I thought that that would be O.K. Then I remembered 
that I had to make a delivery late that afternoon when we closed the store. 

Q. A delivery of what? A. We make deliveries to certain, special customers on 
items that they need on a certain special day. One of these customers order
ed a certain special set of rings. 

Q. Who ordered this special set of rings? A. Mrs. Van Fleet. 

Q. Where does Mrs. Van Fleet live? A. Town Falls. 

Q. That is how far from the city? A. That is about 20 miles from Gray. 

Q. This errand to take these jewels to Mrs. Van Fleet on that afternoon was 
something which Mr. Karron had discussed with you or directed you to do? 
A. Yes. This was the usual state of affairs when we had a special item to 
get out within a certain time. The people usually wanted it for an engage
ment or anniversary and they wanted it on a certain date. Mrs. Van Fleet 
wanted this on a certain date. 

Q. All right. Now, you explained this to Marsha, what happened next? A. I 
told her that I couldn't make it then. Then I told her that if when I came 
back if there was time we might go to the store and if she was home I would 
stop by at her flat and go down to the store and open up and I would show 
her some rings. 

Q. Did you suggest a time? A. I expected that I would be back in the vicinity 
of 9 o'clock. I didn't think that it would be much later than that. 

Q. All right, anything else that night, the night of the 5th, the night that 
you became engaged? A. No. sir. 

Q. The next day, tell us what you did, please? A. The next day I went to work 
as usual. The day went as usual and I closed the store at 5:30. 

·Q. When you say that you closed the store, you mean you were the last man out? 
A. Yes, sir. 

Q. What was your routine in closing the store? A. Checking the store, closing 
the safe, making sure that no stuff that we keep in the safe overnight was 
left out on display, then setting the alarm, shutting off all the lights 
except the two night lights, and locking the door. 

160 



Q. The two night lights are 100-watt lamps, one over the safe and one on the 
left part of the rear of the store as you face the rear of the store, am I 
correct? A. That is right, yes, sir. 

Q. After closing up the store, tell us what you did next, please? A. Well, I 
of course took the ring and earrings and drove out to Town Falls to Mrs. Van 
Fleet's, to make the delivery. I was kind of hungry but didn't stop on the 
way out. I wanted to get rid of the jewels before I stopped for supper. I 
delivered the jewels and turned around and started back. I stopped for sup
per on the road and I arrived back and went immediately to Marsha's flat. 

Q. Where does Marsha live? A. Marsha lives at 19 Westchester Road. 

Q. 

Q. 

Q. 

Q. 

What kind of a house is 19 Westchester Road? A. It was formerly a single 
residence but it is now made over. It has about four apartments in~it. 

And you arrived at 19 Westchester Road at what time? A. Approximately 9:30. 

You were driving what kind of a car? 
vertible, yellow. 

Bright yellow? A. Yes, sir. 

A. My own car, a '60 Oldsmobile con-

Q. You parked your car where? A. Just about directly in front of the entrance 
to Marsha's house. 

Q. Did you see anything of Marsha's car? A. I faintly recall passing it when I 
parked. I believe it was parked at the time a couple of car spaces behind 
me, two or three car lengths. 

Q. Was the street crowded at that time? A. No, sir. It was fairly deserted. 

Q. You got into Marsha's house about 9:30? A. Yes, sir, about 9:30. 

Q. Tell us what happened then, if you please? A. Well, I rang for her and she 
was ready to leave. She got her coat and we immediately went downstairs. 
We walked dawn to my car. I opened the door to let her in and went around 
to get in on my side. 

Q. She got in on the side closest to the curb? A. That is right, sir. 

Q. And your side was the driver's side? A. That is right, yes, sir. 

Q. Now, just tell what happened in your own words, please. A. I got into the 
driver's seat and closed the door. Before I could start, I think that I had 
my key out, then some man put his head in the window of the car, with a gun 
right in my face, right in front of my eyes. 

Q. Which side of the car was this man on? A. He was standing in the street. 
He was on my left. 

Q. On your left? A. That is right, sir. And he said, '~ou just better listen 
to me. Don't make any noise." I don't really remember his exact words be
cause he had this gun right in my face. He said, "If you want to get out of 
this alive you will do everything I say." Meanwhile, I heard Marsha say, 
'~at is this, Phil?" I turned around and apparently this Phil Ricker, from 
what I could see of him in the car, he had pushed into the back seat. He 
didn't say anything. This man just said, '~ou b~tter get out." And with the 
gun, he sort of pulled at me and I got out of the car. 

Q. Now, your convertible has a pair of seats immediately behind the wheel and 
another pair of seats just immediately behind those, is that right? A. That 
is right, sir. 

Q. It was in the latter pair of seats that Phil Ricker pushed himself, as you 
testified? A. Yes, sir, from Marsha's side. 

Q. Then what happened, if you please? A. He marched me back to where Marsha's 
car was. 
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Q. Would you describe where her car was with relation to house No. 15 on the 
street? A. I would say on this chart, it is a little bit to the right of 
the corner, or just after the corner of house No. 15. I am not sure. It was 
about three or four car lengths, two or three car lengths. It was not a long 
walk from my car to her car. 

Q. And both cars were heading toward the left as you faced this map, which is 
Pre-trial Exhibit 2? A. Yes, sir, that is right. 

Q. And the top was up on the convertible, the top was sheltering the convertible? 
A. Yes, sir. 

Q. It was not folded down? A. No, sir, no. 

Q. Will you please tell us what happened then? A. Well, when we got to Marsha's 
car he opened the door and pushed me in and said, "Slide over." I got in and 
slid over and then he got into the driver's seat. 

Q. What kind of a car is Marsha's? A. A blue Ford sedan, '61, I guess. 

Q. Dark blue of light blue? A. Dark blue. 

Q. You got into the front door or the rear door? A. No, I got in right behind 
the wheel and he said, "Shove over." We got in on the street side. 

Q. What happened then, please? A. He got in and then he started the car and he 
put his gun in his lap. 

Q. You say that he started the car? Did he say anything about a key? A. I 
didn't even think about it at the time. But, apparently, he had all the keys 
he needed because the car started. 

Q. Was the car a manually operated gear shift car? A. No, sir. Marsha's car 
has an automatic shift. 

Q. Tell us what happened? A. He started the car and pulled away from the curb 
and we started out down Westchester Road. 

Q. Where was your car as you started out? A. Well, as we started we passed my 
car. It was parked in the same place where I had left it. 

Q. What happened then, please? A. He started driving in a rather odd fashion, 
making a lot of turns, backtracking over his own route. He just kept driving 
like this. As soon as we started I asked him what this was all about, what 
he was going to gain by kidnapping me. I had never seen him before. He said, 
'~e are going down to Karron's to clean out the safe. We are going to get 
the jewels out of the safe." 

Q. Will you please describe this man? A. He gave me a very big impression. 
He was taller than I was and he was very broad. It was very shadowy and 
dark. I think that he was dark complected but it was hard to tell because 
it was so shadowy. But he was a big man. 

Q. You mentioned a weapon. Will you describe the weapon, please? A. Yes, sir. 
I believe it was a revolver because I saw the cylinder. It had a short bar
rel. That is about all that I remember. He just pointed it right in my face. 

Q. You brought us up to the time when this man was driving Marsha's car around 
with you in it. Now, go on with your story, please. A. He said, '~e are 
going down to Karron's and get the jewels out of the safe." I said, "This 
is impossible. Karron's is locked up." He just laughed. He said, "If you 
want to get Marsha out of this alive you will get into Karron's." He said, 
"Just use your keys the way you planned to do with Marsha." I guess that he 
knew somehow that we were going down for a ring that night. 
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Q. All right, go ahead with your story. What happened with you and this man? 
A. He kept making funny turns, backtracking, so forth. He drove over to a 
section of town that I am not familiar with. It is an industrial section with 
factories and offices and it was quite dark. While we were driving through 
that section he pulled into an empty lot. There were some cars and trucks 
parked on the lot. He pulled in between the two trucks. He stopped the car 
and told me to get out. As soon as I got out he got out himself and he had 
taken from the back seat a length of rubber hose. 

Q. Did you ever see that rubber hose before? A. No, sir. I had never seen it. 

Q. You bad been in the car with Marsha a number of times? A. Yes, sir. 

Q. You had never seen any rubber hose before? A. No, sir. 

Q. All right, continue. A. He uncapped a gasoline tank on a truck right next 
to us. We had pulled in between these two trucks. He siphoned gas from the 
truck's tank into our tank, using this rubber hose. 

Q. You were standing there at all times? A. Yes, sir. 

Q. Where were you standing with relation to this man? 
about at the rear of the car where the gas tank is. 
about where the front door handle would be. 

A. He was standing right 
I was standing right 

Q. What was in front of you or in front of the car? A. Apparently, there was 
a wall, just a blank brick wall of some building next door. 

Q. And beside the car, Marsha's car, what was there? A. The truck that he was 
siphoning the gas from. 

Q. On the other side of Marsha's car, what was there? A. I don't know. There 
was another truck there. 

Q. Did you see any people in the lot there? A. No, sir. The whole neighbor
hood was deserted. 

Q. Was there a light in this lot? A. No, sir. 

Q. What about the light on the car while you were in between the two trucks? 
A. He shut them off as soon as we stopped, he shut the lights off. 

Q. All right. After this gasoline episode, continue with the story, please. 
A. Then he ordered me to get back into the car. He started driving around 
again. I guess he went downtown. Still, this turning corners, backtracking, 
so forth. Then he got on to,Third Avenue and he started going uptown. 

Q. Was there any conversation between you during all this time? A. He just -
I just remember telling him that he was crazy to think that he would get 
away with anything because it didn't seem to me that you could rob Karron's 
that way. 

Q. What did he say? A. He just said to keep my mouth shut and to listen to 
wha~ he said if I wanted to see Marsha back and if I wanted to live myself. 

Q. You.got to Third Avenue, describe what happened then? A. Well, I think 
just about when we turned on Third Avenue he said, "I am going to drop you 
off right near Karron's and I am giving you five minutes to get inside and 
clean out that safe and to meet me out here." And, again he threatened me 
and he threatened Marsha. He said if I didn't hurry and if I was not ready 
at the end of five minutes that he would come in and "cool" me. 

Q. Come in and cool you? A. Yes, sir. 

Q. What did you do? A. Well, when we got to -- can I point it out? 

Q. Yes, surely, get up and indicate on the map. A. We had been going uptown 
on Third Avenue. 
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Q. When you say "uptown, 11 do you mean moving in a northerly direction? A. Yes, 
sir. 

Q. You were moving northerly on Third Avenue? A. Yes, sir. 

Q. Go on with the story, please. A. He slowed down. I guess it was about 
Summer Street that he slowed down. He told me he was giving me the five 
minutes and he would be by. He dropped me off between Stone and Prince, 
closer to Prince, I would say. I walked down to Karren's. I know that he 
pulled away and I believe that he drove down the street. 

Q. Do you know whether his lights were on or off? 
dropped me off I didn't notice. I don't know. 
lights were on. 

A. I couldn't say. When he 
But when he drove away his 

Q. When he drove away his lights were burning? A. Yes, sir. 

Q. Did you see whether he stopped the car at any point on Third Avenue? A. I 
didn't see him stop. But I wasn't paying particular attention because he 
seemed to mean business. And I had to get to the jewelry store. 

Q. Describe what you did, if you please? A. I walked down to Karren's. I used 
my alarm key to shut off the alarm, right over the store. I used my key to 
get inside and I went over to the safe. 

Q. Mr. Bennett, were you in fear? A. Yes, sir, very much. 

Q. In fear of what? A. Fear of being killed by this man. He had a gun and he 
kept waving it in my face and threatening me with it. He seemed to me to be 
the kind that would use it. 

Q. Were you in fear of anything else? A. I was in fear of Marsha. I knew that 
Marsha was with Phil and apparently Phil was no trustworthy character, being 
in on this sort of thing. 

Q. Had you heard any talk from this man with vou about threats to Marsha? 
A. From him to me? 

Q. Yes. A. Oh, from the very beginning, yes. He always said that if we wanted 
to get out of this alive, or if I ever wanted to see her again, that I had 
better listen to everything that he said. 

Q. When you reached the store and went in, as you have testified, describe what 
you did exactly? A. I went in and went over to the safe. 

Q. The safe is about how high? A. The safe is about as 
these big jewelry store safes. I started to open it. 
quite awhile because I was pretty nervous and shaky. 
work for two or three times. I finally got it opened 
leather briefcase right out over the safe. I started 
from the safe into the briefcase. 

tall as I am, one of 
It must have taken me, 

The combination didn't 
and there was this 
to throw the jewels 

Q. Can you estimate how long this took you? A. I couldn't say. I know it must 
have been a short time because he said that he would give me only five 
minutes. But it seemed like an awful long time. 

Q. Then what happened next, please? A. Well, before I knew it, while I was 
still putting the stuff into the briefcase, I heard the car pull up.outside. 
I heard a car pull up outside. The door opened and this same man sticks his 
head in the door and said, "Someone is coming. You better hurry." 

Q. The door opened? Had you closed the door when you went in? A. I guess I 
didn't leave it entirely open. I must have left it so that it didn't catch 
on the latch. But just a little bit ajar. So it had to open before someone 
could really look in. 

164 



Q. Was there any talk by this man to you at this time? A. He said, "You better 
hurry up, someone is coming." 

Q. Who said that, "You better hurry up, someone is coming"? A. That man who had 
kidnapped me in Marsha's car. 

Q. What did you do then? A. I frantically began throwing everything into the 
briefcase, sort of sweeping it into the briefcase. I started to run toward 
the door. Before I reached the door I heard shots. 

Q. From what direction did you hear the shots? A. From the same direction that 
I heard the car. 

Q. What did you do? A. I just ducked. I thought he was shooting at me. 

Q. Just a moment until I turn to the map of the store again. When you ducked, 
where were you? A. Well, I don't believe that I had yet rounded that turn 
by the right corner toward the door, somewhere in between. I guess it was 
somewhere in the vicinity of that desk. 

Q. Do you see a pencil mark, "X" I think, between the desk and the street end of 
the counter? A. Yes, sir, I do. 

Q. Will you describe where you ducked with reference to that pencil mark "X"? 
A. Well, just around that pencil mark, right near the desk. I know I was 
right near the desk and the counter. 

Q. The counter, that is about how high? A. About waist high, three and one
half feet, I would guess. 

Q. Describe what happened then. A. Well, before I knew it the policeman ran in 
the door. I knew it was the policeman because he ran over to me. And this 
was Officer Huggins. He is the cop on that beat, right in the jewelry store 
area. I tried to tell him that he had better get somebody to safeguard Mar
sha because this man had gotten away and that he knew me and should not worry 
about me, that I worked in the place. He just took out his handcuffs and 
handcuffed me to the radiator. 

Q. Will you tell us please, Mr. Bennett, whether you were excited or not at this 
time? A. I was about the most nervous that I ever was in my whole life. 

Q. Had you ever heard any outcry from anyone? A. I think that after the shots 
I heard a scream and some more screaming. 

Q. Could you locate where you heard the screaming? A. Somewhere out on the 
street. I had no idea where it was from. 

Q. All right. Now, will you describe what happened after you were handcuffed to 
the radiator? What happened next? A. It wasn't but a minute or two that 
the same officer came back. Again, I tried to tell him about Marsha and that 
I was forced into this thing and that her life was in danger because that man 
in her car had gotten away. He didn't seem to pay any attention to me. He 
just said, "Bide your time," or something like that, or ''Wait." It wasn't 
long after that when this police car came by and they took me away in that. 

Q. Did you hear Officer Huggins testify that the police car came a minute or 
less if I heard him correctly? A. I don't know that it was that soon. I 
know that there was a period of time while I was handcuffed, from the time 
he was there, and then there was another period of time after he had come 
back. 

Q. Would you tell us whether it was a long time or a short time? A. It was a 
fairly short time. 
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Q. All right. Then, what happened to you next? A. Well, while going down the 
corridor I was trying to tell some of the others that Marsha was in danger 
and that this man got away. I tried to tell them but he just wouldn't pay 
any attention to me. As he testified, once he just yelled out, ''Nuts." 

Q. When was it that he yelled out ''Nuts"? Was that in the car? A. Yes, sir, 
in the car. 

Q. Were you riding from Karron's Jewelry Shop to where? A. I guess to the 
police station. 

Q. 

Q. 

Q. 

Q. 

Q. 

Q. 

Q. 

Q. 

Q. 

What happened to you in the police station? A. They started all this book
ing procedure. They took my fingerprints and I had to answer a lot of ques
tions. Then they took me into another room where they started more question
ing of what had gone on that night. 

Did you say anything about your experience at Marsha's house? A. Yes, sir. 
I told them just what happened. I was a little more calm at the time. I 
guess that after awhile they listened to me, I think. This officer was not 
there then anyway. 

Officer Huggins had left? A. Yes, sir. 

How long after you carne to the police station did Officer Huggins leave? 
A. I couldn't say exactly. When I was being booked he was around there. 
But when I moved into one of these rooms he was no longer there. 

There carne a time when you signed a statement for the police? A. Yes, sir. 

At what time was that? A. I guess about 7 o'clock in the morning, 6:30 or 
7 o'clock in the morning. 

(Single-page document, statement signed by Ira Bennett, dated 6:30a.m., 
March 7, 1962, marked Exhibit B for identification.) 

Mr. Bennett, I show you Exhibit B for identification, and I ask you if that 
is the statement that you signed at the police station? A. Yes, sir, it is. 

I call to your attention the indication of an hour at the upper right-hand 
corner of that statement? A. Yes, sir. 

I ask you if your recollection is any clearer now as to the exact time that 
you signed that statement? A. Yes, sir. It was 6:30a.m. 

Q. On the -- A. March 7th. 

Q. 

Q. 

Q. 

Q. 

Q. 

March 7th 19 A. 1962. 

What did you do after you signed the statement? A. Well, they took me back 
to the desk sergeant and he said that I could go horne, but not to leave town, 
that they would want me for questioning. That was about all and I went horne. 

You went home to your own house? A. Yes, sir. 

Were you asked to post any bail? A. No, sir. 

When you got horne what did you do? A. The first thing I did was to call 
Marsha. 

Q. You called her where? A. I called her at her horne but there was no answer. 
I called several times. 

Q. Does Marsha live by herself? A. Yes, sir. 

Q. In a flat which you described in the made-over house? A. That is right. 

Q. How often did you call her? A. I guess that I must have called her every 
fifteen minutes. 
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Q. Did there come a time when you heard from Marsha? A. Yes, sir. She phoned 
me about 9:30. 

Q. And you had a conversation with her on the phone? A. Yes, sir. 

Q. After that conversation, as you understand it, she went somewhere? A. Yes, 
sir. I told her to go to the police. She told me what had happened to her 
and I thought that the police ought to know about it. 

Q. Did you see anything more of the police in the period between then and the 
present time? 

Mr. FIELD: I submit, if Your Honor please, all of this seems thoroughly 
irrelevant in this case. 

The COURT: I shall exclude this line of questioning. 

Q. Did there come a time when you went back to your place of employment? 
A. Excuse me? 

Q. Did there come a time when you went back to Karren's Jewelry Shop? A. Yes, 
sir. I phoned him that morning that I couldn't come in. I needed to get 
some rest. I phoned him just at about opening time, I guess, and said that 
I wouldn't be in that day. He said that it would be O.K. and that he would 
see me tomorrow. 

Q. When did you go back to Karren's Jewelry Shop? A. The next day. 

Q. That was the Thursday? A. Yes, sir. 

Q. Now, my friend over here has read a deposition of Mr. Karron concerning a con
versation between you and Mr. Karren. Would you describe in your own words, 
from your own recollection what you recall about that conversation? A. Yes, 
sir. I came to work as usual that day. I was still pretty tired and shaky 
from that experience. Early in the morning Mr. Karren took me aside and 
started to lecture me and preach to me about my betting on horses, what it 
leads to and things like that which had nothing at all to do with anything 
that had happened the night before. I guess that I just got a little fed up 
and I am afraid that I lost my temper and said that it would be better if I 
left. He was rather nice about it and said that he would give me a month's 
pay. And I left the job. 

Q. You have different employment now? A. Yes, sir. 

Q. What is that? A. A car salesman at Souza's Auto Discount Lot. 

Q. You have been working at that since the time of this episode? A. That is 
right, yes, sir. 

Q. Now, Mr. Bennett, did you at any time conspire with or plan with, of your 
own free will, with anybody to engage in a theft of any kind from Karren's 
Jewelry Shop? A. No, sir. 

Q. Have you found out since then anything about Mr. Phil Ricker? A. I have 
found out that he is a man with a prison record for theft, burglaries, so 
forth. 

Q. Have you ever seen him since the events of that night? A. No, sir, I have 
never seen him since. 

Q. Have you ever seen the man who took you on this journey that you testified 
about in Marsha's blue car? A. No, sir, I have never seen him since, either. 

Mr. SUTHERLAND: You may cross-examine, Mr. Field. 
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CROSS-EXAMINATION 

Q. (By Mr. Field) Mr. Bennett, you were, I gathered, in rather serious financial 
trouble in February of 1962. Is that a fair statement? A. No, sir. I was 
not in debt. 

Q. Well, you lost all of your savings, I believe you said? A. Yes, I did, very 
foolishly. 

Q. And you were in such a position that you found it necessary to ask for an ad
vance of $250 in February? A. Yes, sir. 

Q. And you got it? A. Yes, sir. 

Q. Now, in your direct testimony you said that you got a $250 advance that time. 
Were there any other occasions when you asked for an advance? A. No, sir. 
I never asked for any advance. That was the only time I ever got an advance 
and the only time that I ever asked for it. 

Q. So when you said "that time," it was, in fact, the only time? A. Y~s, sir. 

Q. I take it, Mr. Bennett, that you never had any experience in the disposal of 
stolen jewelry, have you? A. No, sir. 

Q. You had been at the store at night, I suppose, a good many times before? 
A. Yes. I had been there several times. 

Q. Incidentally, whose briefcase was it that you used to put these jewels in? 
A. This is one of these things that just lies around the store. I guess it 
was old Mr. Karron's briefcase. 

Q. You mean old Mr. Karron, Sr.? A. Yes, sir. 

Q. And it was around the store all the time? A. Yes, sir. 

Q. You knew that night that it was around the store? A. Well, I mean that I 
noticed it when I came in. 

Q. You told us that it was around there all the time? A. Yes, sir. 

Q. Now, on the occasion of March 6th, when you were, as you say, set upon by 
this unknown hoodlum, the hour was about 9:30? A. Yes, sir. 

Q. He came to the left side of your car, the driver's side? A. Yes, sir, that 
is right. 

Q. And he put his head in the window, right? A. Well, yes, sir. He bent down 
so that he looked right directly to me. 

Q. Well, did he put his head inside the window? A. This, I couldn't say. I 
know that he was very close and I was at the driver's seat. It might have 
been inside and it might not. I know that he was very close to me. 

Q. And sometime you became awa~e of the presence of someone whom you recognized 
as Phil Ricker, he was also in the car? A. Yes, sir. 

Q. Where did he get in? A. He got in on Marsha's side, on the street side. 

Q. So he was sitting there, that made three of you in the front seat? A. No, 
sir. What he had done, you see, in the convertibl·e the front seat pushes 
forward. That is what made me notice it when he got in and Marsha said, 
"What is going on, Phil?" I guess it was when she was pushed. 

Q. Marsha was in the front seat? A. Yes, sir. 

Q. And he pushed the seat with her in it forward enough for him to be able to 
get into the back, is that it? A. Yes, sir. 
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Q. All right, I see. And he said nothing? A. No, sir. 

Q. And then this unknown hoodlum, as you say, sort of pulled you? A. No. I 
got out of my own free will. He had a hand on my shoulder and he had the gun 
in my face. He ordered me out of the car and I got out of the car. 

Q. But you got out of your own free will? A. Yes. 

Mr. FIELD: May I see the exhibit, Mr. Sutherland, the statement that has 
been marked B for identification, that statement? 

Q. In your statement to the police, at 6:30 in the morning of March 7th, the 
very morning after this event you did say, did you not, "But he didn't answer 
and instead just pulled me out of the car and made me get into Marsha's car"? 
Did you say that? A. Yes, sir, I did. 

Q. Is that wrong or right? A. No, sir, that is right. 

Q. Then what you have testified to now was wrong? A. I know that I was man-
handled by him. 

Q. No, please, just answer my question. A. I would say that this is right, 
that he did pull me out of the car. 

Q. So that what you have said now, that you did get out of the car of your own 
free will, that is a mistake? A. Yes, sir. 

Q. Now, this gun that you have mentioned, you said that he put it in his lap 
when he got in to start the car, is that right? A. Yes, sir. 

Q. Yes. And then I sort of lost track of that gun for a long time. Did it stay 
in his lap during this hour and a half that you were driving around? 
A. Yes, sir. 

Q. In his lap all the time? A. Yes, sir. 

Q. I take it that it was not in his lap when he got up to siphon the gas? A. 
He had no lap then. 

Q. He had no lap then? A. No, sir. 

Q. When absent the lap, he was siphoning the gasoline, where was the gun? 
A. I guess that he put it in his pocket. 

Q. You guess? Did you see it? A. No, I didn't see it. I guess -

Q. Did you see him put it in h~s pocket? A. No, sir. He ordered me out of the 
car first. 

Q. This gun was the thing that you were interested in as I understand it. 
A. Yes, sir. That is what scared me first. 

Q. And you did not see it anywhere while you were stopped getting the gasoline? 
A. That is right, yes, sir. 

Q. Did it get back into his lap after you started driving around again? A. No, 
sir. 

Q. When did you see the gun again? A. I believe while we were driving down 
Third Avenue and he was giving me these threatening instructions, he took it 
out again. 

Q. And waved it some more? A. He held it in his hand. 

Q. Not in his lap at this time? A. No, sir. 

Q. All right. Now, as I understand it, you had a certain amount of conversation 
with him. You asked what it was about and he told you that you were going to 
clean out Karron's safe. Then when you tried to tell him that the place was 
locked up he indicated to you that he kne~ that you had a key and had planned 
to use it? A. That is right, sir. 
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Q. And, of course, you have no idea how he had acquired this information. 
A. No. 

Q. So far as you knew the only people who knew anything about this plan were 
Marsha and yourself, is that right? A. That is right. 

Q. When you arrived at some point on Third Avenue, between Prince and Stone, 
he stopped the car? A. That is right. 

Q. I don't think that you indicated precisely where it was. Would you be good 
enough to indicate precisely where it was, if you can remember? A. It was 
between Prince and Stone, closer to Prince, roughly a third of the way. 

Q. Roughly a third of the way down the block, is that right? A. Yes, sir. 

Q. And at that time, as I understand your story, he told you that he would give 
you five minutes to go in and effect the theft of this jewelry, is that right? 
A. Yes, sir. 

Q. And you got out of the car, is that right? A. That is right, sir. 

Q. Where was the gun then, do you know? A. He had it in his hand and he was 
laying it down when he had to use his hands to manipulate the wheel. But 
he had it out. The gun was out. 

Q. All right. Did you say something about the car pulling away? A. Well, 
after he let me out 

Q. After you got out? Yes, I did, I got out. 

Q. You started to walk along the street toward Karren's, is that correct? 
A. That is right, sir. 

Q. And the car pulled away? A. Yes, sir. 

Q. Did it go by you? A. I believe, yes, sir, he did pass me. 

Q. He passed you? A. Yes, sir. 

Q. What happened after he passed you? A. I don't know. So far as I know he 
continued on down Third Avenue. He might have made a turn. I was going 
into Karren's. 

Q. That is, he had gone on beyond Karren's and was by it before you got to 
Karren's, is that right? A. He may have, I don't know. He was going very 
slowly. He may have been a little --

Q. We don't want testimony on what may have been. We want your very best memory 
of what you recall seeing. A. He was past Karren's when I was at Karren's. 

Q. All right. Did you see him turn a corner? A. No, sir. I didn't see him. 
But I wasn't noticing the car. 

Q. All right. Now, when you went into Karren's you have told us that you must 
have left the door ajar, is that correct? A. Yes, sir. 

Q. Did you intend to close the door firmly or did you not intend to close it 
firmly? A. I don't know that I had any other intention but to hurry to 
that safe. 

Q. That is, as you recall it, you took no particular notice of whether you were 
closing the door or not? A. No, sir. 

Q. You did not deliberately plan to close the door with the snap lock so that 
no one else could get in? A. No, sir. 

Q. You just don't remember what your thoughts were? A. Yes, sir. 

Q. But you do remember from the fact that this hoodlum got in that you didn't 
secure it completely? A. That is right. 

170 



' -~ 

; 
' 

Q. Now, when you got in, you went directly to the safe, is that correct? 
A. Yes, sir. 

Q. You knew, I take it, in a general way, what to expect to find in the safe? 
A. Yes, sir. 

Q. Yes. And you knew where the valuable jewelry was kept in the safe? A. Yes, 
sir. 

Q. Where was it? A. On the top shelf. 

Q. And the things of lesser value were kept on the lower shelf? A. Yes, sir. 

Q. And when you, under coercion, as you say, from the unknown hoodlum, when you 
began to empty things into the briefcase from the safe, you did pick up the 
most valuable things to empty into the briefcase, did you not? A. I started 
at the top shelf. 

Q. You started at the top shelf and you finished with the top shelf, did you not? 
A. Well, up to the time when the interruption came, yes, sir. 

Q. Anyway, you did pick the most valuable jewelry to put into the briefcase, 
right? A. Yes, sir. 

Q. All right. Now, the next thing you knew about the car, you heard it pulling 
out, as I understand it? A. Yes, sir. 

Q. And you heard it coming, I take it, from the southerly direction, northerly 
on Third Avenue, toward Karron's? A. Right, yes, sir. 

Q. This car which you had last seen going northerly, away from Karron's, is that 
right? A. That is right sir. 

Q. And then this unknown hoodlum, as you say, he came in and told you to hurry? 
A. That is right. 

Q. Incidentally, there was, to your knowledge, a telephone right here on this 
desk, was there not? A. Yes, sir. 

Q. You knew it was in good working order? A. Yes, sir. 

Q. You knew, did you not, that the police cars in the City of Gray are radio 
equipped? A. Yes, I guess so, I knew that. 

Q. You knew in fact, did you not, that it was greatly publicized and that they 
took great pride in the fact that they had a set-up whereby they could get 
very quickly to any place in the downtown area? A. Yes, sir, I have heard 
of that. 

Q. Well, after this hoodlum, as you say, after he went out, you heard a couple 
of shots? A. That is right. 

Q. Then you immediately ducked? A. That is right. 

Q. Had the door been left open by the hoodlum whom you say went out? A. 
think that it was in about the same position that it was in before. 

I 

Q. And where do you say that you ducked? A. I ducked right where I was when 
I heard the shot, which is right between the desk and the counter. 

Q. All right. Now, when the hoodlum told you to hurry, where were you? A. I 
was still at the safe. 

Q. And after he told you to hurry, what did you immediately do before the shots 
came? A. I guess I had something in my hand, if I remember. I had some
thing in my hand and I just dropped that in the case and started to run, 
closing up the briefcase as I started to run. 
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Q. That is, you took one more of these valuable jewels that you had and put it 
in your briefcase? A. I had it in my hand and I put it in the briefcase 
and then started to run. 

Q. And closed the briefcase and started to run toward the door? A. Well, I 
was closing it as I ran. 

Q. When you got to this point you heard shots and you ducked? That is right. 

Q. Making yourself as inconspicuous as possible? A. Yes, sir. 

Q. Incidentally, the wooden partition that separates the display case from the 
main store is about three feet high, is that right? A. Yes, sir, that is 
right. 

Q. And you had ducked to a point so that you were less than three feet from the 
floor? A. Well, I was also hiding behind that counter because the shots 
were coming from that other direction. 

Q. You thought that the shots were coming from over on the right, do you say? 
A. Well, over on my right. 

Q. Are you sure that is 't-7here you were? A. Yes, sir. 

Q. Were you sure of it before you heard the officer testify that that is where 
he found you? A. Well, I was quite sure. I remember that he had handcuffed 
me and there was the radiator which was very close. I remember also that I 
was between the desk and the counter. 

Q. You bad not then taken the place of obviously greater safety, behind the 
desk? A. No. When I heard those shots I just dropped. 

Q. And you stayed dropped until the policeman came in? A. Yes, sir. 

Q. Without moving? A. Yes, sir. 

Q. Crouching? A. Yes, sir. 

Q. Were you looking in the direction of the door? A. I was just looking at 
the window. I could just see out of it. I wasn't sticking my head out any
where. I was just hiding behind that counter. 

Q. Do you remember which way you were facing? A. I believe I was facing to
ward the window, the front. 

Q. All right. And when you saw the police officer first, where was he? Where 
was he when you first saw him? A. I heard him come in. I believe, I am 
not sure, but I believe that he came in front of me. 

Q. You heard him come in? A. I heard him come in. 

Q. Then you saw him when he got over in here, is that right? A. Yes, sir. I 
believe that he came up in front of me. 

Q. Tell us again, if you will, please, your very best memory of exactly what you 
did and what he did, what you said and what he said? A. Well, when he came 
in I was crouched, more or less lying there, with the briefcase very close 
by. I had dropped that. When he came in he looked at me and looked at the 
briefcase. I started to explain to him. 

Q. Not what you started to explain, tell us, what did you say, as best you can 
recall? A. I said to him, "Don't worry about me, I work here." I wanted 
to reassure him that he had no worry about me. He took out his handc_uffs 
and he put one on me and then he began looking for another place to tie me to. 

Q. Did he search you for weapons? A. Yes, sir, he did. 

Q. And you didn't have any? A. No, sir. 
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Q. All right, go on with anything else that was said and tell us when it was 
said. A. I told him that Marsha was in trouble, because this man had ob
viously gotten away. 

Q. This is what you told him or what you were thinking about? A. No, sir, I 
told him. 

Q. 

Q. 

You said, "Marsha is in trouble and this man is getting away"? A. No, sir, 
I said, "My fianc~e, Marsha, her life is in danger. I was forced to do this." 
I just blurted it out. I was very nervous at the time, sir. 

All right. Is that all? A. 
paying any attention to me. 

I guess more of the same, he didn't seem to be 
He clapped me to the radiator and went out. 

Q. And when he came back before the police car came you had ~nother such conver
sation. I believe that your testimony is that you were saying very much the 
same thing, is that right, sir? A. That is right, sir. 

Q. And again he had no comment to make, is that correct? A. That is right, sir. 

Q. When the squad car came he removed the handcuffs and released you from the 
radiator, then rehandcuffed you and took you to the station? And on the 
way to the station you again made these same statements for the third time? 
A. Yes, sir. 

Q. And in roughly the same language? A. Yes, sir. 

Q. And the third time the officer said, "Nuts"? A. Yes, sir. 

Q. He had not said that the first time or the second time but only the third 
time, as I understand your testimony? A. I don't remember him saying any
thing about the first or second time, just bide my time. 

Q. You remember him telling you to bide your time? You said that in direct 
examination? A. Something like that, yes. It was inconsequential and in 
no way related to what I was pleading to him. 

Q. All right. Now, after you were released by the police you tried to get in 
touch with Marsha? You told us that? A. Yes, sir. 

Q. You didn't succeed in reaching her until 9:30 or thereabouts in the morning? 
A. Yes, sir. 

Q. Did you have any further communication with the police when you found that 
she was missing? A. When I found --

Q. When you found that she was not in her apartment did you communicate with the 
police? A. No, sir. I had told them--

Q. No, please. Did you communicate with them? A. No, sir. 

Q. Finally at 9:30 she called you, is that correct? A. That is right, sir. 

Q. And you told her to go to the police, is that it? A. That is right, sir. 

Q. Have you given the full conversation? A. No, sir. She had described to me 
the fact that she had been riding around with Phil and that Phil dropped her 
off somewhere. I don't remember the details of it. I was pretty tired at 
that time. 

Q. You were tired? A. Yes, sir. 

Q. And so she had given you a kind of summary of what she had done in these 
eventful hours since you had separated, is that it? A. Yes, sir. 

Q. Then you told her to go to the police? A. That is right, sir. 

Q. For the purpose, I take it, of helping you? A. Yes, sir. 
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Q. You told her to go right away? A. Yes, sir. 

Q. How long did you talk with her on the telephone? A. I would guess about a 
quarter of an hour. I don't know. 

Q. About a quarter of an hour? A. Yes, sir. 

Q. Having told her to go, did you tell her what to say to the police at all? 
A. I told her to tell her story, just what happened, what she had told me. 

Q. You didn't see her in person before she saw the police, did you? A. No, sir. 

Q. When did you next see her? I guess I saw her - I saw her that same evening. 
I think that we went out that evening. 

Q. You were not too tired for that? A. I had slept the whole day. 

Q. Now, Mr. Bennett, turning back for just a moment to the episode in Karron's 
Jewelry Store, did you really think that this hoodlum that you say had driven 
by Karron's, going north, when you entered the store, did you really think 
that he would come back and shoot you before you could call the pollee? That 
is, he having told you that he would give you five minutes, did you really 
think that? A. I am afraid that I didn't do any clear thinking at that time. 
He had left me with an impression, I was scared and nervous. You see all 
those small streets there, he could have turned around and been in front of 
the store in two minutes. I was there in this lighted-up store, with nothing 
between me and the street. I was a sitting duck in that store. 

Mr. FIELD: I think that is all. 

REDIRECT EXAMINATION 

Mr. SUTHERLAND: No questions, Your Honor. 

If Your Honor please, I should like to read part of the stipulation, the 
pre-trial order, paragraphs 10 and 13, two paragraphs which were not read by 
my friend. 

(Paragraphs 10 and 13 were read.) 

MARSHA MATHER, Sworn 

Q. (By Mr. Sutherland) You are Miss Marsha Mather? A. That is right. 

Q. w\nd you live in the City of Gray? A. Yes. 

Q. You are engaged to marry Mr. Bennett, who was the last witness, the defendant 
in this case? A. Yes, I am. 

Q. You are how old? A. I am 27. 

Q. Your calling is that of a professional model, is that right? A. Yes. 

Q. And has been for how long? A. Well, I have been modeling ever since I got 
out of high school in 1954. 

Q. Then you were approximately 17 years old? A. Yes. 

Q. At the time of the events we have discussed tonight, on March 6, 1962 you 
were living where? A. I was living on Westchester Road, No. 19. 

Q. Westchester Road is a highway about 60 feet wide? A. No, it isn't a high
way, it is one of those old streets in Gray with those old brownstone houses 
on both sides. 
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Q. It is a street about 60 feet wide with a sidewalk on each side? A. Yes. 

Q. Do you live at 19 Westchester Road now? A. Not any more, no. 

Q. Where do you live now? A. Now I am living on Normandy Road. 

Q. Did you ever meet the man named Phil Ricker? A. Yes, I did. 

Q. When did you first meet him? A. I met him in 1954. 

Q. Tell us, please, what the circumstances of your acquaintance with Mr. Ricker 
were? A. It was just after I started modeling and one of the girls in the 
modeling studio introduced me to him. I started dating him but not very often, 
about once a month. We were just good friends. This went on until I read in 
a newspaper he was in trouble with the police. I didn't know he was that 
kind of a person. 

Q. What kind of trouble was he in with the police? A. It was something to do 
with a burglary, something had been stolen. 

Q. Did you ever know him as going to prison? A. Yes, sir, that was in the 
papers. 

Q. Did you ever communicate with him while he was in prison? A. No, sir, we 
weren't dating seriously. 

Q. When did you next see Mr. Ricker? A. I met him on the street in Gray, oh, 
some time in 1961. 

Q. Can you give us some idea as to what part of 1961 it was? A. Around Thanks
giving time, I think. 

Q. Did you see him after that? A. Yes, I did. He asked me if I would date him. 
At first I said no, because of this trouble I heard about. But he said it 
was something that was all over, and he was sorry for it, and I believed him. 
So I began to date him and dated him quite a bit. 

Q. At some time around December 22nd, 1961, you had a party in your apartment, 
is that correct? A. Yes, sir. 

Q. A number of friends were there? A. Yes, sir, quite a few. 

Q. And Mr. Bennett was there? A. Yes, sir, he came with a date, one of my girl 
friends. 

Q. Did you introduce Mr. Be~nett to Mr. Ricker? A. Yes, I think I might have, 
someone did. 

Q. Did you ever tell Mr. Bennett about Mr. Ricker's criminal record? A. No. 

Q. You and Mr. Bennett saw a good deal of one another during that winter, did 
you not? A. Yes, right after the party he called me and began asking me to 
go out with him. 

Q. And you went about with him, had a good time? A. Yes, we did. 

Q. Did you ever go out to the Warren Raceway with him? A. He took me out one 
afternoon but I didn't care for it and never went back with him. 

Q. He lost some money that afternoon? A. Yes, he did. 

Q. How much? A. I don't know how much he lost all afternoon because after he 
lost the first three races I got pretty disgusted. 

Q. Now, there came the evening of the 5th of March, can you tell us what happen
ed that evening? A. Ira asked me to marry him. 

Q. What did you say to Ira? A. I said yes. 
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Q. This happened where? A. It happened at a little lounge we used to stop in 
at the end of an evening. 

Q. There was some talk that evening concerning Phil Ricker, was there not? 
A. When Ira asked me to marry him I was so excited I began to think of people 
to call the next day. I thought of Phil and said I would let him know I 
wouldn't be seeing him any more. 

Q. Was there any talk about a ring? A. Yes, there was. 

Q. What was the talk about a ring? A. Ira was very anxious to give me one but 
I had engagements in the day and couldn't see him the next day. 

Q. Business engagements? A. Yes, I had a fitting in the morning for a fashion 
show the next week, and in the afternoon I had to be photographed and I didn't 
know how long that would be, so I couldn't be with Ira the next day. 

Q. Was there some talk about going to Karron's Jewelry Store after work? A. Yes, 
there was. Ira said he wouldn't be back in the city until 9:30 and he could 
see me then and we could go to the store to pick out a ring. I said that 
would be fine because it would give me a chance to rest and change. 

Q. Did he explain why he wouldn't be back until about 9:30? A. Yes, he said 
Mr. Karron asked him to make a delivery of some jewelry in another city. 

Q. The next day you talked to Mr. Ricker? A. Yes. 

Q. Did you have any talk with him that day over the telephone? A. Phil called 
me the first thing in the morning and asked me to go out with him that evening. 

Q. Give the talk between yourself and Mr. Ricker. A. I told him I couldn't see 
him that evening or any other evening because I had become engaged. He was 
quite upset about it and asked me all kinds of questions about Ira. I knew 
he was much more serious toward me than I was toward him. He asked me what 
kind of a ring I was getting and I said Ira was working in a jewelry store, 
I don't know. I said I don't know because we are going down to the store 
that same evening and pick it out. 

Q. Can you give us any more information about your conversation with Mr. Ricker? 
A. No, he suggested taking me out to dinner and then I said I couldn't go 
because I was meeting Ira to go to the store. I explained to him Ira wasn't 
corning by for me until 9:30 because Ira was going to be out of the city. 

Q. All right, that evening, tell me what happened then? A. Well, Ira came just 
about the time he said he was, about 9:25 or 9:30. I was ready and waiting 
for him. We went down out of my apartment. His car was parked almost out
side my door. 

Q. What kind of car did he have? A. An Oldsmobile convertible, a yellow Olds 
convertible. 

Q. With a canvas top? A. Yes. 

Q. Was the top down or was it up covering the seats at this time? A. It was 
winter so it was covering them. 

Q. On which side of Westchester Road was his car parked? A. The side closest 
to my apartment. 

Q. Headed in what direction? A. Headed off to the right. 

Q. When you say to the right on the map do you say toward theW or toward the E? 
A. Toward theW. 

Q. When you say to the right you mean looking away from the house? A. Yes, as 
you come out of the house. 
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Q. Westchester Road is a two-way street or a one-way street? A. Two-way. 

Q. What happened now after you came out of your house and went down to get into 
Ira's yellow automobile? A. Well, Ira opened the door on the passenger side 
for me and I got in. Then he walked around the front of the car and opened 
his door and he got in. He had the keys in his hand and was just putting 
them in the ignition when I felt the door open on my side. I looked up and 
saw Phil. 

Q. Phil Ricker? A. Yes. 

Q. May I interrupt you a moment, you car was parked in Westchester Road that 
evening? A. Yes, just a little way down in back of Ira's car. 

Q. And your car at the time was a dark blue -- A. 1961 Ford sedan, yes. 

Q. And who had the keys to your blue Ford sedan? A. I, of course, had one set, 
and the week before Phil, Phil Ricker, asked to borrow my car because his was 
in the shop with some kind of engine trouble. I gave him the other set of 
keys and he returned the car by just leaving it outside the shop where I was 
working that day. I took it home and I never did think of asking him for the 
other set of keys. 

Q. Now, I think you said Phil Ricker opened the door on your side? A. Yes, and 
he pushed into the back seat. 

Q. He opened the door and pushed into the back seat of Ira's convertible, tell 
us next what happened in your own words. A. He opened the door. I was sort 
of sitting on the edge of the seat and I went forward as he pushed in. He 
got in the back seat. I was facing out to the sidewalk and he whispered in 
my ear if I made any noise Ira would get it. I looked toward Ira and I saw 
him opening the door and there was a man standing out on the street with a 
gun pointing it toward Ira. I said, "Phil, what is going on, what are you 
doing?" He just said keep your mouth shut or Ira would get it. 

Q. What about the street lights on Westchester Road, what kind of lights are 
there? A. They are average for a residential street, not the bright lights 
you find downtown. 

Q. Are the street lights located where the round black spots are on the map? 
A. Just about, yes. 

Q. We are referring to the map showing 19 Westchester Road? A. Yes. 

Q. Will you tell us what you saw then with respect to your own car? A. Well, 
when this other man, the man with the gun, made Ira get out of the car Phil 
got out and as he was getting into the car on the driver's seat I looked out 
the back window and saw this other man, and I saw him with Ira, with a gun. 
I saw him open the door of my car. 

Q. Who is "him"? A. The man with the gun. I just began to see them get in my 
car and I turned around and began to question Phil about what was happening, 
where the man with the gun was taking Ira. He just started the car, didn't 
say anything. 

Q. Which car started first, Ira's car or the Ford? A. I don't remember, I just 
know I looked back when Ira's car was starting, when it was started by Phil. 
I looked around then and my car wasn't there any more. 

Q. Will you tell us about what happened from then on? A. Well, Phil drove di
rectly to the corner of Belaire and Simpson streets. 

Q. How far is that? A. Usually it is a ten or fifteen minute drive, but I 
wasn't paying too much attention to streets at the time. I was too fright
ened. 
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Q. Did you have any conversation with Phil during this drive? A. Yes, I was 
asking him what was happening, what happened to Ira. 

Q. What did he say? A. Just said to keep my mouth shut and I would find out. 

Q. When you got to this corner what happened? A. We just stopped and we both 
sat there. I asked him some questions and he said if I keep my mouth shut 
for about five minutes and be a good girl nothing would happen to Ira or to 
myself. 

Q. Did he mention anything about a jewelry store? A. No. 

Q. Did he mention anything about a wedding present? A. He said something to the 
effect Ira and his friend, Phil 1s friend, were going to get me a nice wedding 
present, but he said it very sarcastically. 

Q. How long did you and Phil stay there on the street corner? A. I remember 
Phil kept turning the radio on to get time checks. He kept looking at his 
watch and I kept looking at mine too. At 12:30 he seemed very upset. He 
started the car and I had no idea of where we were going and he kept telling 
me to keep my mouth shut. I found out later by watching the road signs he 
was taking the route to Thayer. 

Q. Thayer is a city how far from Gray? A. Just 150 miles. 

Q. You did get to Thayer, I assume? A. Not until 5:30 in the morning. 

Q. What happened when you got to Thayer? A. As soon as we got to the city he 
drove to the Penn Railroad Station. There is a taxi stand there. He left 
the keys with me and said if I wanted to I could drive back to Gray, but if 
I called the police I would never see Ira again. I had been so frightened 
that night I would do anything he told me to do. I turned around and started 
back to Gray, but while I was still in the city I stopped the car at one of 
those phones in the street and I tried to call Ira but there was no answer. 

Q. About what time was this? A. About 25 minutes to 6, in the morning. 

Q. Then what did you do? A. I got on the highway and started back to Gray. 

Q. Did you stop on the way? A. I had to stop for gas, yes. 

Q. What time did you get to Gray? A. I got to the outskirts of town about 9:30 
in the morning and pulled into a station that had a pay phone on the cement 
part outside and I called Ira from there. 

Q. You reached Ira on the telephone? A. Yes, I did. 

Q. There was some conversation between you? A. Yes, he told me what had happen
ened to him and he told me the police had been looking for me and he had been 
so upset about me. 

Q. Did you tell Ira where you had been? A. Yes, I told him what happened to me. 

Q. Was there any talk about where you were going? A. Yes, as soon as he told 
me the police were looking for me I realized the best thing for me to do was 
to get right to the police station and tell them what happened and maybe they 
could get Phil. 

Q. You did go to the police station? A. Yes. 

Q. What time did you get there? A. A little after 10 in the morning. 

Q. This was the central police station? A. Yes, the one right downtown in Gray. 

Q. How long did you stay at the police station? A. I was there all day. They 
were very nice to me. After they found out what happened to me they started 
asking me questions. When it got a little later they sent out for something 
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to eat and wanted me to rest a little. Some other men came in, they were not 
in uniforms, but they asked me questions too. I don't know who they were, 
but some man typed up what I said and I signed it. 

Mr. SUTHERLAND: If Your Honor please, I would like to have this state
ment marked for identification. 

(Statement of Marsha Mather dated March 7, 1962, marked Exhibit C for 
identification.) 

Q. Miss Mather, I show you Exhibit C for identification, and I ask you whether 
that is the statement that you signed as you have testified, which a man 
typed out at the police station? A. Yes, it is. 

Q. Miss Mather, have you ever since that night seen or heard· anything of Phil 
Ricker? A. No, I haven't. 

Q. You heard the stipulation that your car was picked up on a side road in the 
country, is that correct? A. Yes. 

Q. Did you hear anything more from the police? A. Yes, as a matter of fact, a 
detective still comes to see me every two weeks to a month and asks me if I 
have heard from Phil Ricker. 

Q. And you tell you have not? A. That is right. 

Q. Miss Mather, did you ever at any time contrive or plan or conspire with Mr. 
Ricker or anybody else that they and you, or that you and Ira Bennett or that 
you and Ira Bennett and they would engage in a robbery or any other kind of a 
crime at Karren's Jewelry Store or anywhere else? A. No, sir, I did not. 

Mr. SUTHERLAND: All right, that is all. 

CROSS-EXAMINATION 

Q. (By Mr. Field) Miss Mather, you are by profession a model, I understand. 
A. Yes. 

Q. I suppose being a model you have a substantial personal wardrobe? A. Well, 
not as much as one might suspect. 

Q. I see. Did you get any advice from anybody as to what would be a suitable 
costume to wear in court here today? A. I ha·ve never needed advice from 
anybody about costuming myself. 

Q. Do you customarily dress as conservatively as you have today? A. When I 
think it appropriate to do so. Yes. 

Q. And this was entirely your own idea? A. Yes. 

Q. You became engaged to Mr. Bennett on the evening before the events we are 
discussing, as I understand? A. That is right. 

Q. When you reached him on the following morning he asked you to go to the police 
station to help him? A. No, not in so many words. I don't know who sug
gested it, but as soon as I knew the police had been looking for me I sug
gested that I go. 

Q. In any event you went to the police station? A. Yes. 

Q. And you would still like to help him? A. Naturally. 

Q. You are very much interested in his being successful in this litigation, is 
that right? A. Yes. 

Q. Of course. You have described something about your acquaintance with Mr. 
Ricker, and you have told us you were not dating him seriously, is that right? 
A. Yes. 
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Q. You never were dating him seriously, is that what you want us to understand? 
A. That is true. 

Q. It is true, isn't it, that from Christmas time on you were seeing either Mr. 
Ricker or Mr. Bennett practically every night? A. Yes. 

Q. And a good deal of the time was spent with Mr. Bennett and a good deal of 
your time was spent with Mr. Ricker? A. I was seeing those two only. 

Q. Just those two, practically every night? A. Yes. 

Q. And you did not, as I understand it, tell Mr. Bennett about seeing Mr. Ricker, 
did you? A. No. 

Q. And you didn't tell Mr. Ricker about seeing Mr. Bennett, did you? A. They 
were both fully aware they were not the only one I was seeing. 

Q. You didn't tell them about it, did you? A. No. 

Q. They both knew you were not going exclusively with one of them? A. That is 
right. 

Q. I take it neither of them knew there was only one other man in the field, is 
that correct? A. It is true. 

Q. You did know Mr. Ricker had had some trouble with the law and had served some 
time in prison? A. From the newpaper, yes. 

Q. And he told you so? A. I asked him about it when I read it in the newspaper. 

Q. Yes, he admitted it, didn't he? A. Yes. 

Q. And you still thought him to be a nice fellow, you continued to see him 
several times a week? A. Yes. 

Q. From that time on, after you knew he had served some time in prison? A. Yes. 

Q. Did you also know he was a married man? A. The first time I found that out 
was at the police station, the day after the events. 

Q. You believed up to that time he was unmarried? A. That is true. 

Q. You thought you knew him pretty well by March 6th, did you not? A. Yes. 

Q. And this Phil Ricker you saw that evening was an entirely new Phil Ricker, 
is that correct? A. It certainly was. 

Q. There had not been anything in his conduct before which led you to believe 
he wasn't a perfect gentleman? A. He always appeared so to me. 

Q. Did you ever meet any of his friends or associates? A. I never met any of 
his friends. 

Q. You never saw this hoodlum who has been described as being part of this en
terprise, to your knowledge? A. Not to my knowledge. I didn't see his face 
at the time. 

Q. When you informed Mr. Ricker of your engagement you say he was upset? 
A. Yes, he was. 

Q. And he asked you all kinds of questions about Ira ·Bennett? A. True. 

Q. And you thought the least you could do, since you became engaged to somebody 
else, was to tell him all you could, answer his questions about Ira? A. Yes. 

Q. And you told him about the jewelry store, where he worked, and you told him 
you and Ira planned on going to the jewelry store that evening to select a 
ring? A. Thinking of Phil's inquiries as being friendly, of course, I an
swered him. 
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Q. You thought his inquiries were friendly? A. Yes. 

Q. Now, Miss Mather, do you know the newsboy who used to deliver the HERALD to 
you every day when you lived at Westchester Road? A. I don't know him ex
cept to say hello to him and give him his money each month. 

Q. Do you know his name? A. Jimmy Adams, or Anderson, something like that. 

Q. Did you see Jimmy Adams, on the evening of March 6, 1962, do you remember? 
A. No, I didn't, I left the money for him under the mat at my front door. 
I often do that. 

Mr. FIELD: Jimmy, stand up, please. 

Q. Do you see him now? A. Yes. 

Q. Is that Jimmy Adams? A. Yes, it is. 

Q. You recognize him? A. Yes, I have never seen him dressed up before. 

Q. Do you recall seeing him that evening? A. No. 

Q. You didn't wave your hand to him as you went by in your car when it started? 
A. Not if I didn't see him, no. 

Q. After you went for this long ride with the new Phil Ricker and you wound up 
in Thayer, he let you out? A. He got out. 

Q. I beg your pardon, he got out of the car? A. Yes. 

Q. This was 5:30 in the morning? A. Yes. 

Q. You did not immediately go to the Thayer police, did you? A. He told me not 
to, and I was too frightened. 

Q. You didn't telephone back to Gray immediately, did you? A. No, I did not. 

Q. When you got back to Gray you did not communicate with the Gray police until 
after you had finally reached Ira, is that right? A. Until I had spoken to 
him. 

Q. Until you had spoken to Ira at 9:30. Now, you say that this episode so ex
cited you that you would do anything he told you, is that what you said, Miss 
Mather? A. That is not really what I meant. 

Q. I just asked you if that is what you said? A. Yes. 

Q. How long did you remain sp excited you would do anything he told you to do? 
A. As long as I remained so frightened about what they would do to Ira. 

Q. You were so frightened of this new Phil Ricker that even after he had long 
departed, you were still continuing to do what he told you to do or not do 
what he told you not to do, is that right? A. While I was with him. 

Q. You tell us you were frightened about what was going to happen to Ira while 
you were with him? A. While I was with him I was frightened about what was 
going to happen to me. After he left me I began being frightened about what 
was going to happen to Ira. 

Q. Didn't you think the best way to help Ira was to get in touch with the police? 
A. If I had I would have. 

Q. Then you didn't think it was the best way to help Ira? A. No. 

Q. Ira is a fellow who wears glasses, does he not? A. Ira? 

Q. ~1r. Bennett wears glasses, doesn't he? A. Yes. 

Mr. FIELD: That is all, thank you. 
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REDIRECT EXAMINATION 

Q. (By Mr. Sutherland) One more question, if I may. When my friend was asking 
you about not phoning the police, at one point you responded, "He told me not 
to." Would you explain who he was and what that statement was, please? 
A. Well, Phil Ricker told me not to call them. He said if I did I would 
never see Ira again. 

Mr. SUTHERlAND: That is a 11 • 

Mr. FIELD: That is all. 

(The following occurred during a bench conference.) 

Mr. SUTHERLAND: If Your Honor please, I offer Exhibits B and C for iden
tification on the ground they have been utilized by counsel on cross-examina
tion and on further cross-examination, and on the further ground that they, 
being statements signed immediately after the events, tend to contradict the 
theory of subsequent contrivance, which is the burden of the argument my 
friend has now developed concerning the events on the morning of March 7th. 

Mr. FIELD: I am not suggesting, and I am not arguing there was a con-
trivance after these statements. 

The COURT: I shall exclude both of the statements. 

(End of bench conference.) 

The COURT: It has been my habit to try to explain to a jury what goes on 
at these mysterious conferences. Counsel for the defense has offered certain 
documents which have been identified. Counsel has made what is called an 
offer of proof as to what the documents would show if they were admitted in 
evidence. That has been the reason for this conference. I have excluded 
those documents. 

Mr. SUTHERLAND: If Your Honor please, the defendant rests. 

Mr. FIELD: The plaintiff has some rebuttal, if Your Honor please. 

The COURT: Proceed, Mr. Field. 

Mr. FIELD: Mr. Reardon will interrogate this witness. 

JAMES ADAMS, Sworn 

Q. (By Mr. Reardon) Jimmy, please tell the members of the jury your full name? 
A. James Adams. 

Q. How old are you, Jimmy? A. I am 17, sir. 

Q. Would you tell us your occupation at the present time? A. I am a freshman 
at Gray City College. 

Q. You just started this year? A. Yes, sir. 

Q. Tell the ladies and gentlemen of the jury what you were doing for a living 
or what you were doing generally in March, 1962? A. I delivered newspapers 
at the time, sir. 

Q. You were going to school also then. A. Yes, sir. 

Q. Where did you deliver newspapers, Jimmy? A. I delivered newspapers in a 
block enclosed by Westchester, Potomac, Revere, and Harrison streets. 

Q. Is that the same block shown on the exhibit now before you? A. Yes, it is. 
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Q. Jimmy, do you know Miss Marsha Mather? A. Yes, I delivered papers to Miss 
Mather. 

Q. Can you see her in court now? A. Yes, she is sitting over there (indicating). 

Q. In a gray suit? A. Yes, sir. 

Q. Do you know an Ira Bennett, or do you know who Ira Bennett is? A. I do now, 
sir. 

Q. Do you see him in the courtroom? A. Yes, he is sitting over at the front 
table. 

Q. The front table, the defense counsel table? A. Yes, sir. 

Q. Is there anything distinctive about him, can you point him out? A. Yes, he 
is wearing glasses. 

Q. Thank you, Jimmy. Would you tell us if on March 6th, 1962, you saw either 
Miss Mather or Mr. Bennett? A. I saw both of them sir. 

Q. Will you tell us about when you saw them? A. I believe it was around 10 
o'clock. 

Q. What were you doing at the time, Jimmy? A. I was collecting my monthly 
payments. 

Q. What makes you so sure it was about 10 o'clock as opposed to 9 or 11 o'clock? 
A. I always made my collections in the evening, and I made it a point never 
to knock on anyone's door after 10 o'clock in the evening, and Miss Mather 
was at the end of my collections. 

Q. You always finished up your collections at Miss Mather's house? A. Yes, sir. 

Mr. SUTHERLAND: May I ask counsel for the plaintiff to permit the w.it
ness to testify? 

Q. Where on this map, Jimmy, would you say Miss Mather and Mr. Bennett were at 
the time you saw them? You can get up and point to the place. A. They 
were in a car pulling out beside the street light when I was walking tm~ard 
No. 19. I was coming from No. 23. 

Q. Jimmy, where was the car when you first saw it? A. It was parked in front 
of Miss Mather's house. 

Q. When you saw Miss Mather and Mr. Bennett, were they in the car? A. Yes, sir. 

Q. Were they in a position where you could see them clearly? A. As they were 
driving away they passed in front of the street light here. 

Q. Where were you then, Jimmy? A. I was crossing the sidewalk between the two 
houses, about ten feet from them, and they 't~ent driving away. 

Q. In terms of your distance to me, with reference to where I am standing, would 
you say it was as far as that full distance or shorter than the full distance? 
A. I would say it was the full distance. 

The COURT: Will you resume your seat, Nr. Adams, please. 

Mr. REARDON: You may sit down, Jimmy. 

Q. You say you were on the sidewalk at the time you saw them? A. Yes, sir. 

Q. Were they along the curb or out in the road? A. They were just pulling away, 
probably about three feet from the curb. 

Q. Are you sure, Jimmy? Who was closer to the curb when you saw them in the 
car, Miss Mather or Mr. Bennett? A. Miss Mather was sitting in the passen
ger's seat. 
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Q. Was that closer or was the outside of the car closer to you? A. She was 
closer to me; they were driving southbound on Westchester. 

Q. Who was closer to you? A. Miss Mather. 

Q. Jimmy, this is quite important so think for a moment before you answer. Are 
you as sure Mr. Bennett was in that car as you are sure Mr. Bennett is sitting 
right here now? 

Mr. SUTHERLAND: If Your Honor please, I think that is an improper ques
tion. 

The COURT: Excluded. 

Q. Jimmy, how certain are you that it was Mr. Bennett you saw in the car? 

Mr. SUTHERLAND: My objection, Your Honor. 

The COURT: I shall exclude it. 

Q. Jimmy, what makes you believe it was Mr. Bennett you saw in the car? 

Mr. SUTHERLAND: I object, if Your Honor please. 

The COURT: Your question as it is now phrased is what makes you believe 
it was Mr. Bennett? 

Mr. REARDON: I will withdraw the question, Your Honor. 

Q. Jimmy, had you ever seen Mr. Bennett before this evening? A. Yes, I had, sir. 

Q. This is before March 6, 1962? A. Yes. 

Q. Where had you seen him? A. I saw him several times, perhaps six to a dozen 
times, either coming out of Miss Mather•s house or parked in front of the 
house. 

Q. What kind of car did Mr. Bennett drive, are you familiar with his car? 
A. I believe it was an Olds convertible. 

Q. Do you recall the color of this convertible or didn't you notice that? A. It 
was a light color, I am not sure if it was yellow, white, or cream. 

Q. Did you notice the convertible every time Mr. Bennett was there, or just this 
particular time? A. I perhaps noticed it, I don't recall if I noticed it 
every time he was there. 

Q. Could you tell us about the lights on this street at night, is it brightly 
lighted, poor or dark? A. It was fairly brightly lighted. The house lights 
were on at the time and the street lights were average. The house lights 
were on too. 

Q. The house lights were on? A. Most of the house lights were on. 

Q. Did they shed any light on the street at all? A. I would say they show a 
little bit. 

Q. Would you say your vision into the convertible was poor, fair, or good? 
A. I had good vision, I believe. 

Mr. REARDON: No further questions. 

CROSS-EXAMINATION 

Q. (By Mr. Sutherland) Mr. Adams, did you see any other cars on Westchester Road 
that evening? A. Not that I noticed, sir, there may have been but I didn•t 
notice them particularly. 
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Q. You considered Miss Mather a friend of yours? A. Well, I knew Miss Mather, 
I wasn't that well acquainted with her. 

Q. Do you know whether she had a car or not? A. I don't know for certain, no. 

Q. Did you ever see her in a car? A. I may have, but I didn't connect it with 
her. 

Q. Did you ever see her in a blue Ford sedan? A. Not that I recall, sir. 

Q. In what other cars do you remember seeing people who you know on Westchester 
Road at any time when you were delivering or collecting for your papers that 
evening? A. I can't say for certain, sir. 

Q. There may have been some other cars on Westchester Road? A. Might have been. 

Q. At what point was the yellow car when you first recognized Mr. Bennett? 
A. When I first recognized Mr. Bennett the car was just about opposite the 
street light, pulling away from the curb. 

Q. You did not recognize Mr. Bennett when you first saw the car stopped along 
the sidewalk? A. No, sir, I couldn't see in the car. 

Q. You couldn't see in the car, the windshield was between you and the driver's 
seat? A. Yes. 

Q. Does this convertible have those little glass wings alongside the windshield? 
A. I don't recall that. 

Q. It could or could not? A. It could, yes. 

Q. Do you recall when you first saw Miss Mather, she was sitting back against 
the upholstery or was she leaning forward? A. I believe she was sitting 
back against the upholstery but I couldn't say for certain. 

Q. You don't remember that? A. No, sir. 

Q. Is it possible for you to be wrong about the identification of a man you see 
driving away from the curb on a dark night? A. Well, I have seen Mr. Bennett 
several times, sir, and I am almost certain it was he. 

Q. You are almost certain? A. Yes, sir. 

Q. Now, the car when you saw it was moving away from you toward the center of 
the road, was it not? A. Yes, sir. 

Q. So the longer you looked at it the further it was going away from you, isn't 
that right? A. Yes, sir. 

Q. When you say you are almost certain, you could be wrong about your identifi
cation of Mr. Bennett? A. I am almost certain, I am not quite positive, but 
say 95 per cent certain. 

Q. Is there much of a chance you could be wrong? A. Not much of a chance. 

Q. Some chance, is that right? A. Sir, I am as sure it was Mr. Bennett as I 
am sure he is sitting over there. 

Q. Had you seen Mr. Bennett in this yellow car before? A. Yes, I had, sir. 

Q. And you knew the yellow car was Mr. Bennett's car, did you? A. Yes, sir. 

Q. Since you have been in college have you studied the question of the associa
tion of individuals and things? A. Sir, I have only been there a month. 

Q. Well, have you ever noticed that in some cases you think of a human being in 
connection with some familiar article, and you always think of the two of 
them together? A. Would you repeat that, sir? 
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Q. Do you ofte~ think of some person you know and some things that are familiar 
to you, and associate the two of them together? A. I often associate them 
together, but in this case if I saw the car perhaps I associated them and 
perhaps I did not. 

Q. Perhaps you associated them and perhaps you did not, is that your answer? 
A. Yes, sir, sometimes I didn't pay too much attention to the car. 

Q. So as a matter of fact, Mr. Adams, on this evening the yellow car had an in
fluence on your conclusion as to the actual individual driver of that car? 
A. I don't believe it did. 

Q. You don't believe it did but it is possible? A. Possible, yes. 

Mr. SUTHERLAND: Thank you. 

REDIRECT EXAMINATION 

Q. (By Mr. Reardon) Jimmy, did you have any special reason for noticing this 
car or these people who were in it as it went by? A. I noticed both of them. 

Q. Did you have any particular reason for noticing the people in the car? 
A. Yes, sir, it happens that most of the people on my block are older couples 
who live on the block and I have a certain amount of interest in younger 
people. 

Q. Did you generally notice any men with Miss Mather, who were in a car with her? 
A. I usually looked to see who was with her, yes. 

Q. Did you notice whether the man you saw in the car that night, the man you have 
identified as Ira Bennett, whether or not he wore glasses? A. Yes, I believe 
he wore glasses. 

Q. Did you notice whether Miss Mather saw you that night as she drove by? 

Mr. SUTHERLAND: Now, if Your Honor please, I don't see how Mr. Adams 
can arrive at a conclusion concerning the mental operations of Miss Mather. 

Mr. REARDON: I would suggest, Your Honor --

Mr. SUTHERLAND: I suppose the right question would be as to what Miss 
Mather said, what Miss Mather said and did. 

Mr. REARDON: I will rephrase the question, Your Honor. 

Mr. SUTHERLAND: May I ask counsel not to lead his witness. 

Q. Jimmy, did you notice anything Miss Mather did, anything she did in the car 
as she drove by? A. Perhaps she waved to me but I couldn't say positively. 

Q. You think she waved to you or is it just possible? A. I remember waving 
to her and I think there is a chance she waved back to me. The car was pull
ing away at the time. 

Mr. REARDON: Thank you, Jimmy. 

Mr. SUTHERLAND: If Your Honor please, I ask that the words "to me," be 
stricken out because they represent this young man's conclusion, and a con
clusion as to a mental operation of Miss Mather. "There is just a chance 
she waved back to me," does not seem appropriate. 

The COURT: I don't think it is quite necessary to engage in that for the 
simple reason that Mr. Adams said perhaps she waved but I can't say. He said, 
"I remember waving to her and I think there is a chance she waved back to me." 
I don't think it is necessary to dwell on it. However, if you would prefer 
and if it will make you happier I will strike it. 
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Mr. SUTHERLAND: I would prefer to strike it, Your Honor. 

The COURT: It may be stricken. 

Mr. FIELD: That concludes the rebuttal testimony, Your Honor. 

Mr. SUTHERLAND: Now, if Your Honor please, I wish to renew my motions 
made at the end of the plaintiff's case. 

I move, if Your Honor please, that the jury be directed to return a ver
dict for the defendant on each and all of the following grounds: 

That there is insufficient evidence from which the jury could find that the 
defendant conspired with the unknown person who is alleged to have injured 
the plaintiff's decedent. 

Secondly, as a matter of law even if there were sufficient evidence from 
which the jury could find the existence of a conspiracy, the injury to the 
plaintiff's decedent was outside of the scope of such a conspiracy. 

Finally, as a matter of law, I ask such direction on the ground that this 
action is barred under Section 3157 of the Ames Civil Code. 

The COURT: The motions are denied. 

Mr. SUTHERLAND: Exceptions, if Your Honor please? 

The COURT: The exceptions may be noted. 

Mr. FIELD: If Your Honor please, the plaintiff moves that the jury be 
directed to return a verdict for the plaintiff in the amount of $23,000 
damages on the following ground: 

The evidence establishes as a matter of law that the defendant conspired with 
an unknown person wrongfully to take jewelry from Karron's Jewelry Shop; that 
a battery was committed on Joseph Rubin by said unknown person in the fur
therance of said conspiracy; and that as a result of such battery, damages 
were suffered by the plaintiff as executrix and as surviving spouse in the 
stipulated amount of at least $23,000. The coercion alleged by the defendant, 
even if proved, cannot negate the existence of the conspiracy. Furthermore, 
the coercion alleged by the defendant, as a matter of law, bas not been 
established by the evidence. 

The COURT: Thank you, Mr. Field. The motion is denied. 
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APPENDIX B 

The Canons of Professional Ethics of the American Bar Association 

Canons of Professional Ethics were adopted by the American Bar Association in 

1908. All additional Canons and any amendments to date are included. 

These Canons, in whole or in substantial part, have been adopted in many 

states by rule of court, by act of legislature, or by bar association action. 

Index 

Acquiring interest in litigation. . • • • . . • • • • • • . . . . 
Advantage, taking technical, of opposite counsel; agreements with him • 
Adverse influences and conflicting interests. 
Advertising, direct or indirect • . . • • 

professional card ••...•.•.•••••• 
specialized legal service •••••••••••. 

Advising upon the merits of a client's cause. 
Advocacy, professional, other than before Courts •.••.• 
Advocates, ill-feeling and personalities between. 
Aiding unauthorized practice of the law • • . . • • . • • . • . . 
Agents, stirring up litigation, directly or through . 
Agreements with opposite counsel. • • •.. 
Amount of the fee, fixing the • • • • • . • • . 
Appearance of the lawyer as witness for his client •• 
Attempts to exert personal influence on the Court • 
Attitude toward jury. • • • • • • • . • • ••• 
Attorney, withdrawal from employment as •••.• 
Candor and fairness . . • • • . . . • • • 
Card, professional. • • • • • • • . • . • ••• 
Cause, advising upon the merits of a client's . 

how far a lawyer may go in supporting a client's • 
Client, appearance of lawyer as witness for 
advising upon the merits of the cause of • • • . 
confidences of . • . • • • • • • • . • . . • • • 
how far a lawyer may go in supporting a client's cause . 
restraining clients from improprieties • • . • • 
suing a, for a fee . . • • ••.•..••• 

Colleagues, professional, and conflicts of opinion •• 
Commissions, compensation and rebates .••• 
Compensation, commissions and rebates • • • • . . . • • 
Confidences of a client • • • • • 

taking advantage of. • • • •••••.. 
Conflicting interests, adverse influences and • 

opinion, professional colleagues and • • • 
Contingent fees • • • • • • • • . . • . • • . • • • • 
Control, the incidents of a trial, right of lawyer to 
Counsel for an indigent prisoner. • • • •.•• 
opposite, taking technical advantage of and agreements with. 
withdrawal from employment as ••..•••.•••• 

Court, attempts to exert personal influence on the •• 
duty of the lawyer to the ••••.•••.••. 

Crime, defense or prosecution of those accused of •• 
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Dealing with trust property • . • • • • • • 
Deception, discovery of imposition and. • • • .•• 
Defense, or prosecution of those accused of crime • 
Direct advertising, or indirect • • • . • • . • • . . . . . • . . • . • 
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Canons of Professional Ethics* 

Preamble. 

In America, where the stability of Courts and of all departments of govern

ment rests upon the approval of the people, it is peculiarly essential that the 

system for establishing and dispensing Justice be developed to a high point of 

efficiency and so maintained that the public shall have absolute confidence in 

the integrity and impartiality of its administration. The future of the Republic, 

to a great extent, depends upon our maintenance of Justice pure and unsullied. 

It cannot be so maintained unless the conduct and the motives of the members of 

our profession are such as to merit the approval of all just men. 

No code or set of rules can be framed, which will particularize all the 

duties of the lawyer in the varying phases of litigation or in all the relations 

of professional life. The following canons of ethics are adopted by the American 

Bar Association as a general guide, yet the enumeration of particular duties 

should not be construed as a denial of the existence of others equally imperative, 

though not specifically mentioned. 

1. The Duty of the Lawyer to the Courts. 

It is the duty of the lawyer to maintain towards the Courts a respectful at

titude, not for the sake of the temporary incumbent of the judicial office, but 

for the maintenance of its supreme importance. Judges, not being wholly free to 

defend themselves, are peculiarly entitled to receive the support of the Bar 

against unjust criticism and clamor. Whenever there is proper ground for serious 

complaint of a judicial officer, it is the right and duty of the lawyer to sub

mit his grievances to the proper authorities. In such cases, but not otherwise, 

such charges should be encouraged and the person making them should be protected. 

*These canons, to and including Canon 32 and the recommended oath, were 
adopted by the American Bar Association at Its Thirty-First Annual Meeting at 
Seattle, Washington, on August 27, 1908. The supplemental canons, 33-45, were 
adopted and Canon 28 was amended at the Fifty-First Annual Meeting at Seattle, 
Washington, on July 26, 1928. Canons 11, 13, 34, 35 and 43 were amended, and 
Canon 46 was adopted, at Grand Rapids, Michigan, on August 31, 1933; and Canon 46 
was amended on February 21, 1956, at the midwinter meeting in Chicago, Illinois. 
Canons 7, 11, 12, 27, 31, 33, 34, 37, 39 and 43 were amended, and Canon 47 was 
adopted at Kansas City, Missouri, on September 30, 1937. Canon 27 was further 
amended at Philadelphia, Pennsylvania, September 11, 1940, Detroit, Michigan, 
August 27, 1942, Chicago, Illinois, August 26, 1943 and New·York, N.Y., Septem
ber 19, 1951; and Canon 43 was further amended at Detroit, Michigan, August 27, 
1942. 
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2. The Selection of Judges. 

It is the duty of the Bar to endeavor to prevent political considerations 

from outweighing judicial fitness in the selections of Judges. It should protest 

earnestly and actively against the appointment or election of those who are un

suitable for the Bench; and it should strive to have elevated thereto only those 

willing to forego other employments, whether of a business, political or other 

character, which may embarrass their free and fair consideration of questions be

fore them for decision. The aspiration of lawyers for judicial position should 

be governed by an impartial estimate of their ability to add honor to the office 

and not by a desire for the distinction the position may bring to themselves. 

3. Attempts to Exert Personal Influence on the Court. 

Marked attention and unusual hospitality on the part of a lawyer to a Judge, 

uncalled for by the personal relations of the parties, subject both the Judge and 

the lawyer to misconstructions of motive and should be avoided. A lawyer should 

not communicate or argue privately with the Judge as to the merits of a pending 

cause; and he deserves rebuke and denunciation for any device or attempt to gain 

from a Judge special personal consideration or favor. A self-respecting inde

pendence in the discharge of professional duty, without denial or diminution of 

the courtesy and respect due the Judge's station, is the only proper foundation 

for cordial personal and official relations between Bench and Bar. 

4. When Counsel for an Indigent Prisoner. 

A lawyer assigned as counsel for an indigent prisoner ought not to ask to be 

excused for any trivial reason, and should always exert his best efforts in his 

behalf. 

5. The Defense or Prosecution of Those Accused of Crime. 

It is the right of the lawyer to undertake the defense of a person accused of 

crime, regardless of his personal opinion as to the guilt of the accused; other

wise innocent persons, victims only of suspicious circumstances, might be denied 

proper defense. Having undertaken such defense, the lawyer is bound, by all fair 

and honorable means, to present every defense that the law of the land permits, 

to the end that no person may be deprived of life or liberty, but by due process 

of law. 

The primary duty of a lawyer engaged in public prosecution is not to convict, 

but to see that justice is done. The suppression of facts or the secreting of 

witnesses capable of establishing the innocence of the accused is highly repre

hensible. 
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6. Adverse Influences and Conflicting Interests. 

It is the duty of a lawyer at the time of retainer to disclose to the client 

all the circumstances of his relations to the parties, and any interest in or 

connection with the controversy, which might influence the client in the selec

tion of counsel. 

It is unprofessional to represent conflicting interests, except by express 

consent of all concerned given after a full disclosure of the facts. Within the 

meaning of this canon, a lawyer represents conflicting interests when, in behalf 

of one client, it is his duty to contend for that which duty to another client 

requires him to oppose. 

The obligation to represent the client with undivided fidelity and not to di

vulge his secrets or confidences forbids also the subsequent acceptance of re

tainers or employment from others in matters adversely affecting any interest of 

the client with respect to which confidence has been reposed. 

7. Professional Colleagues and Conflicts of Opinion.t 

A client's proffer of assistance of additional counsel should not be regarded 

as evidence of want of confidence, but the matter should be left to the determin

ation of the client. A lawyer should decline association as colleague if it is 

objectionable to the original counsel, but if the lawyer first retained is re

lieved, another may come into the case. 

When lawyers jointly associated in a cause cannot agree as to any matter vi

tal to the interest of the client, the conflict of opinion should be frankly 

stated to him for his final determination. His decision should be accepted un

less the nature of the difference makes it impracticable for the lawyer whose 

judgment has been overruled to co-operate effectively. In this event it is his 

duty to ask the client to relieve him. 

Efforts, direct or indirect, in any way to encroach upon the professional em

ployment of another lawyer, are unworthy of those who should be brethren at the 

Bar; but, nevertheless, it is the right of any lawyer, without fear or favor, to 

give proper advice to those seeking relief against unfaithful or neglectful coun

sel, generally after communication with the lawyer of whom the complaint is made. 

8. Advising Upon the Merits of a Client's Cause. 

A lawyer should endeavor to obtain full knowledge of his client's cause be

fore advising thereon, and he is bound to give a candid opinion of the merits 

tAs amended September 30, 1937. 
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and probable result of pending or contemplated litigation. The miscarriages to 

which justice is subject, by reason of surprises and disappointments in evidence 

and witnesses, and through mistakes of juries and errors of Courts, even though 

only occasional, admonish lawyers to beware of bold and confident assurances to 

clients, especially where the employment may depend upon such assurance. Whenever 

the controversy will admit of fair adjustment, the client should be advised to 

avoid or to end the litigation. 

9. Negotiations With Opposite Party. 

A lawyer should not in any way communicate upon the subject of controversy 

with a party represented by counsel; much less should he undertake to negotiate 

or compromise the matter with him, but should deal only with his counsel. It is 

incumbent upon the lawyer most particularly to avoid everything that may tend to 

mislead a party not represented by counsel, and he should not undertake to advise 

him as to the law. 

10. Acquiring Interest in Litigation. 

The lawyer should not purchase any interest in the subject matter of the 

litigation which he is conducting. 

11. Dealing With Trust Property.*t 

The lawyer should refrain from any action whereby for his personal benefit or 

gain he abuses or takes advantage of the confidence reposed in him by his client. 

Money of the client or collected for the client or other trust property com

ing into the possession of the lawyer should be reported and accounted for prompt

ly, and should not under any circumstances be commingled with his own or be used 

by him. 

12. Fixing the Amount of the Fee.t 

In fixing fees, lawyers should avoid charges which overestimate their advice 

and services, as well as those which undervalue them. A client's ability to pay 

cannot justify a charge in excess of the value of the service, though his poverty 

may require a less charge, or even none at all. The reasonable requests of broth

er lawyers, and of their widows and orphans without ample means, should receive 

special and kindly consideration. 

In determining the amount of the fee, it is proper to consider: 

*As amended August 31, 1933. 
tAs amended September 30, 1937. 
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(1) the time and labor required, the novelty and difficulty of the questions 

involved and the skill requisite properly to conduct the cause; 

(2) whether the acceptance of employment in the particular case will preclude 

the lawyer's appearance for others in cases likely to arise out of the transaction, 

and in which there is a reasonable expectation that otherwise he would be employ

ed, or will involve the loss of other employment while employed in the particular 

case or antagonisms with other clients; 

(3) the customary charges of the Bar for similar services; 

(4) the amount involved in the controversy and the benefits resulting to the 

client from the services; 

(5) the contingency or the certainty of the compensation; and 

(6) the character of the employment, whether casual or for an established 

and constant client. 

No one of these considerations in itself is controlling. They are mere 

guides in ascertaining the real value of the service. 

In determining the customary charges of the Bar for similar services, it is 

proper for a lawyer to consider a schedule of minimum fees adopted by a Bar Asso

ciation, but no lawyer should permit himself to be controlled thereby or to follow 

it as his sole guide in determining the amount of his fee. 

In fixing fees it should never be forgotten that the profession is a branch 

of the administration of justice and not a mere money-getting trade. 

13. Contingent Fees.* 

A contract for a contingent fee, where sanctioned by law, should be reason

able under all the circumstances of the case, including the risk and uncertainty 

of the compensation, but should always be subject to the supervision of a court, 

as to its reasonableness. 

14. Suing a Client for a Fee. 

Controversies with clients concerning compensation are to be avoided by the 

lawyer so far as shall be compatible with his self-respect and with his right to 

receive reasonable recompense for his services; and lawsuits with clients should 

be resorted to only to prevent injustice, imposition or fraud. 

15. How Far a Lawyer May Go in Supporting a Client's Cause. 

Nothing operates more certainly to create or to foster popular prejudice 

against lawyers as a class, and to deprive the profession of that full measure of 

*As amended August 31, 1933. 
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public esteem and confidence which belongs to the proper discharge of its duties 

than does the false claim, often set up by the unscrupulous in defense of ques

tionable transactions, that it is the duty of the lawyer to do whatever may en

able him to succeed in winning his client's cause. 

It is improper for a lawyer to assert in argument his personal belief in his 

client's innocence or in the justice of his cause. 

The lawyer owes "entire devotion to the interest of the client, warm zeal in 

the maintenance and defense of his rights and the exertion of his utmost learning 

and ability," to the end that nothing be taken or be withheld from him, save by 

the rules of law, legally applied. No fear of judicial disfavor or public unpop

ularity should restrain him from the full discharge of his duty. In the judicial 

forum the client is entitled to the benefit of any and every remedy and defense 

that is authorized by the law of the land, and he may expect his lawyer to assert 

every such remedy or defense. But it is steadfastly to be borne in mind that the 

great trust of the lawyer is to be performed within and not without the bounds of 

the law. The office of attorney does not permit, much less does it demand of him 

for any client, violation of law or any manner of fraud of chicane. He must obey 

his own conscience and not that of his client. 

16. Restraining Clients from Improprieties. 

A lawyer should use his best efforts to restrain and to prevent his clients 

from doing those things which the lawyer himself ought not to do, particularly 

with reference to their conduct towards Courts, judicial officers, jurors, wit

nesses and suitors. If a client persists in such wrong-doing the lawyer should 

terminate their relation. 

17. Ill-Feeling and Personalities Between Advocates. 

Clients, not lawyers, are the litigants. Whatever may be the ill-feeling 

existing between clients, it should not be allowed to influence counsel in their 

conduct and demeanor toward each other or toward suitors in the case. All per

sonalities between counsel should be scrupulously avoided. In the trial of a 

cause it is indecent to allude to the personal history or the personal peculiari

ties and idiosyncrasies of counsel on the other side. Personal colloquies be

tween counsel which cause delay and promote unseemly wrangling should also be 

carefully avoided. 

18. Treatment of Witnesses and Litigants. 

A lawyer should always treat adverse witnesses and suitors with fairness and 

due consideration, and he should never minister to the malevolence or prejudices 
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of a client in the trial or conduct of a cause. The client cannot be made the 

keeper of the lawyer's conscience in professional matters. He has no right to de

mand that his counsel shall abuse the opposite party or indulge in offensive per

sonalities. Improper speech is not excusable on the ground that it is what the 

client would say if speaking in his own behalf. 

19. Appearance of Lawyer as Witness for His Client. 

When a lawyer is a witness for his client, except as to merely formal matters, 

such as the attestation or custody of an instrument and the like, he should leave 

the trial of the case to other counsel. Except when essential to the ends of 

justice, a lawyer should avoid testifying in court in behalf of his client. 

20. Newspaper Discussion of Pending Litigation. 

Newspaper publications by a lawyer as to pending or anticipated litigation 

may interfere with a fair trial in the Courts and otherwise prejudice the due 

administration of justice. Generally they are to be condemned. If the extreme 

circumstances of a particular case justify a statement to the public, it is un

professional to make it anonymously. An ex parte reference to the facts should 

not go beyond quotation from the records and papers on file in the court; but 

even in extreme cases it is better to avoid any ex parte statement. 

21. Punctuality and Expedition. 

It is the duty of the lawyer not only to his client, but also to the Courts 

and to the public to be punctual in attendance, and to be concise and direct in 

the trial and disposition of causes. 

22. Candor and Fairness. 

The conduct of the lawyer before the Court and with other lawyers should be 

characterized by candor and fairness. 

It is not candid or fair for the lawyer knowingly to misquote the contents 

of a paper, the testimony of a witness, the language or the argument of opposing 

counsel, or the language of a decision or a textbook; or with knowledge of its 

invalidity, to cite as authority a decision that has been overruled, or a statute 

that has been repealed; or in argument to assert as a fact that which has not 

been proved, or in those jurisdictions where a side has the opening and closing 

arguments to mislead his opponent by concealing or withholding positions in his 

opening argument upon which his side then intends to rely. 

It is unprofessional and dishonorable to deal other than candidly with the 

facts in taking the statements of witnesses, in drawing affidavits and other 

documents, and in the presentation of causes. 
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A lawyer should not offer evidence which he knows the Court should reject, in 

order to get the same before the jury by argument for its admissibility, nor 

should he address to the Judge arguments upon any point not properly calling for 

determination by him. Neither should be introduce into an argument, addressed to 

the court, remarks or statments intended to influence the jury or bystanders. 

These and all kindred practices are unprofessional and unworthy of an officer 

of the law charged, as is the lawyer, with the duty of aiding in the administra

tion of justice. 

23. Attitude Toward Jury. 

All attempts to curry favor with juries by fawning, flattery or pretended 

solicitude for their personal comfort are unprofessional. Suggestions ~f counsel, 

looking to the comfort or convenience of jurors, and propositions to dispense 

with argument, should be made to the Court out of the jury's hearing. A lawyer 

must never converse privately with jurors about the case; and both before and 

during the trial he should avoid communicating with them, even as to matters for

eign to the cause. 

24. Right of Lawyer to Control the Incidents of the Trial. 

As to incidental matters pending the trial, not affecting the merits of the 

cause, or working substantial prejudice to the rights of the client, such as 

forcing the opposite lawyer to trial when he is under affliction or bereavement; 

forcing the trial on a particular day to the injury of the opposite lawyer when 

no harm will result from a trial at a different time; agreeing to an extension of 

time for signing a bill of exceptions, cross interrogatories and the like, the 

lawyer must be allowed to judge. In such matters no client has a right to demand 

that his counsel shall be illiberal, or that he do anything therein repugnant to 

his own sense of honor and propriety. 

25. Taking Technical Advantage of Opposite Counsel; Agreements With Him. 

A lawyer should not ignore known customs or practice of the Bar or of a 

particular Court, even when the law permits, without giving timely notice to the 

opposing counsel. As far as possible, important agreements, affecting the rights 

of clients, should be reduced to writing; but it is dishonorable to avoid per

formance of an agreement fairly made because it is not reduced to writing, as re

quired by rules of Court. 

26. Professional Advocacy Other Than Before Courts. 

A lawyer openly, and in his true character may render professional services 

before legislative or other bodies, regarding proposed legislation and in advocacy 
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of claims before departments of government, upon the same principles of ethics 

which justify his appearance before the Courts; but it is unprofessional for a 

lawyer so engaged to conceal his attorneyship, or to employ secret personal 

solicitations, or to use means other than those addressed to the reason and under

standing, to influence action. 

27. Advertising. Direct or Indirect.* 

It is unprofessional to solicit professional employment by circulars, adver

tisements, through touters or by personal communications or interviews not war

ranted by personal relations. Indirect advertisements for professional employment 

such as furnishing or inspiring newspaper comments, or procuring his photograph 

to be published in connection with causes in which the lawyer has been or is en

gaged or concerning the manner of their conduct, the magnitude of the interest 

involved, the importance of the lawyer's position, and all other like self-lauda

tion, offend the traditions and lower the tone of our profession and are reprehen

sible; but the customary use of simple professional cards is not improper. 

Publication in reputable law lists in a manner consistent with the standards 

of conduct imposed by these canons of brief biographical and informative data is 

permissible. Such data must not be misleading and may include only a statement 

of the lawyer's name and the names of his professional associates; addresses, 

telephone numbers, cable addresses; branches of the profession practiced; date 

and place of birth and admission to the bar; schools attended; with dates of 

graduation, degrees and other educational distinctions; public or quasi-public 

offices; posts of honor; legal authorships; legal teaching positions; memberships 

and offices in bar associations and committees thereof, in legal and scientific 

societies and legal fraterniti~s; the fact of listings in other reputable law 

lists; the names and addresses of references; and, with their written consent, 

the names of clients regularly represented. A certificate of compliance with 

the Rules and Standards issued by the Standing Committee on Law Lists may be 

treated as evidence that such list is reputable. 

It is not improper for a lawyer who is admitted to practice as a proctor in 

admiralty to use that designation on his letterhead or shingle or for a lawyer 

who has complied with the statutory requirements of admission to practice before 

the patent office, to so use the designation "patent attorney" or "patent lawyer" 

or "trademark attorney" or "trademark lawyer" or any combination of those terms. 

·kAs amended, September 30, 1937, September 11, 1940, August 27, 1942, 
August 26, 1943 and September 19, 1951. 
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28. Stirring Up Litigation, Directly or Through Agents.t 

It is unprofessional for a lawyer to volunteer advice to bring a lawsuit, ex

cept in rare cases where ties of blood, relationship or trust make it his duty to 

do so. Stirring up strife and litigation is not only unprofessional, but it is 

indictable at common law. It is disreputable to hunt up defects in titles or 

other causes of action and inform thereof in order to be employed to bring suit 

or collect judgment, or to breed litigation by seeking out those with claims for 

personal injuries or those having any other grounds of action in order to secure 

them as clients, or to employ agents or runners for like purposes, or to pay or 

reward, directly or indirectly, those who bring or influence the bringing of such 

cases to his office, or to remunerate policemen, court or prison officials, 

physicians, hospital attach~s or others who may succeed, under the guise of giving 

disinterested friendly advice, in influencing the criminal, the sick and the in

jured, the ignorant or others, to seek his professional services. A duty to the 

public and to the profession devolves upon every member of the Bar having knowl

edge of such practices upon the part of any practitioner immediately to inform 

thereof, to the end that the offender may be disbarred. 

29. Upholding the Honor of the Profession. 

Lawyers should expose without fear or favor before the proper tribunals cor

rupt or dishonest conduct in the profession, and should accept without hesitation 

employment against a member of the Bar who has wronged his client. The counsel 

upon the trial of a cause in which perjury has been committed owe it to the pro

fession and to the public to bring the matter to the knowledge of the prosecuting 

authorities. The lawyer should aid in guarding the Bar against the admission to 

the profession of candidates unfit or unqualified because deficient in either 

moral character or education. He should strive at all times to uphold the honor 

and to maintain the dignity of the profession and to improve not only the law 

but the administration of justice. 

30. Justifiable and Unjustifiable Litigations. 

The lawyer must decline to conduct a civil cause or to make a defense when 

convinced that it is intended merely to harass or to injure the opposite party or 

to work oppression or wrong. But otherwise it is his right, and, having accepted 

retainer, it becomes his duty to insist upon the judgment of the Court as to the 

legal merits of his client's claim. His appearance in Court should be deemed 

equivalent to an assertion on his honor that in his opinion his client's case is 

one proper for judicial determination. 

tAs amended July 26, 1928. 
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31. Responsibility for Litigation.* 

No lawyer is obliged to act either as adviser or advocate for every person 

who may wish to become his client. He has the right to decline employment. Every 

lawyer upon his own responsibility must decide what employment he will accept as 

counsel, what causes he will bring into Court for plaintiffs, what cases he will 

contest in Court for defendants. The responsibility for advising as to question

able transactions, for bringing questionable suits, for urging questionable de

fenses, is the lawyer's responsibility. He cannot escape it by urging as an ex

cuse that he is only following his client's instructions. 

32. The Lawyer's Duty in Its Last Analysis. 

No client, corporate or individual, however powerful, nor any cause, civil or 

political, however important, is entitled to receive nor should any lawyer render 

any service or advice involving disloyalty to the law whose ministers we are, or 

disrespect of the judicial office, which we are bound to uphold, or corruption of 

any person or persons exercising a public office or private trust, or deception 

or betrayal of the public. When rendering any such improper service or advice, 

the lawyer invites and merits stern and just condemnation. Correspondingly, he 

advances the honor of his profession and the best interests of his client when 

he renders service or gives advice tending to impress upon the client and his. un

dertaking exact compliance with the strictest principles of moral law. He must 

also observe and advise his client to observe the statute law, though until a 

statute shall have been construed and interpreted by competent adjudication, he 

is free and is entitled to advise as to its validity a~ as to what he conscien-

tiously believes to be its just meaning and extent. But above all a lawyer will 

find his highest honor in a deserved reputation for fidelity to private trust and 

to public duty, as an honest man and as a patriotic and loyal citizen. 

33. Partnerships-Names.* 

Partnerships among lawyers for the practice of their profession are very com

mon and are not to be condemned. In the formation of partnerships and the use 

of partnership names care should be taken not to violate any law, custom, or rule 

of court locally applicable. Where partnerships are formed between lawyers who 

are not all admitted to practice in the courts of the state, care should be taken 

to avoid any misleading name or representation which would create a false impres

sion as to the professional position or privileges of the member not locally ad

mitted. In the formation of partnerships for the practice of law, no person 

*As amended September 30, 1937. 
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should be admitted or held out as a practitioner or member who is not a member of 

the legal profession duly authorized to practice, and amenable to professional 

discipline. In the selection and use of a firm name, no false, misleading, assum

ed or trade name should be used. The continued use of the name of a deceased or 

former partner, when permissible by local custom, is not unethical, but care 

should be taken that no imposition or deception is practiced through this use. 

When a member of the firm, on becoming a judge, is precluded from practising law, 

his name should not be continued in the firm name. 

Partnerships between lawyers and members of other professions or non-profes

sional persons should not be formed or permitted where any part of the partner

ship's employment consists of the practice of law. 

34. Division of Fees.*t 

No division of fees for legal services is proper, except with another lawyer, 

based upon a division of service or responsibility. 

35. Intermediaries.* 

The professional services of a lawyer should not be controlled or exploited 

by any lay agency, personal or corporate, which intervenes between client and 

lawyer. A lawyer's responsibilities and qualifications are individual. He should 

avoid all relations which direct the performance of his duties by or in the in

terest of such intermediary. A lawyer's relation to his client should be personal, 

and the responsibility should be direct to the client. Charitable societies 

rendering aid to the indigents are not deemed such intermediaries. 

A lawyer may accept employment from any organization, such as an association, 

club or trade organization, to render legal services in any matter in which the 

organization, as an entity, is interested, but this employment should not include 

the rendering of legal services to the members of such an organization in respect 

to their individual affairs. 

36. Retirement From Judicial Position or Public Employment. 

A lawyer should not accept employment as an advocate in any matter upon the 

merits of which he has previously acted in a judicial capacity. 

A lawyer, having once held public office or having been in the public employ, 

should not after his retirement accept employment in connection with any matter 

which he has investigated or passed upon while in such office or employ. 

*As amended August 31, 1933. 
tAs amended September 30, 1937. 
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37. Confidences of a Client.t 

It is the duty of a lawyer to preserve his client's confidences. This duty 

outlasts the lawyer's employment, and extends as well to his employees; and 

neither of them should accept employment which involves or may involve the dis

closure or use of these confidences, either for the private advantage of the law

yer or his employees or to the disadvantage of the client, without his knowledge 

and consent, and even though there are other available sources of such information. 

A lawyer should not continue employment when he discovers that this obligation 

prevents the performance of his full duty to his former or to his new client. 

If a lawyer is accused by his client, he is not precluded from disclosing the 

truth in respect to the accusation. The announced intention of a client to com

mit a crime is not included within the confidences which he is bound to respect. 

He may properly make such disclosures as may be necessary to prevent the act or 

protect. those against whom it is threatened. 

38. Compensation? Commissions and Rebates. 

A lawyer should accept no compensation, commissions, rebates or other advan

tages from others without the knowledge and consent of his client after full dis

closure~ 

39. Witnesses.t 

A lawyer may properly interview any witness or prospective witness for the 

opposing side in any civil or criminal action without the consent of opposing 

counsel or party. In doing so, however, he should scrupulously avoid any sug

gestion calculated to induce the witness to suppress or deviate from the truth, 

or in any degree to affect his free and untrammeled conduct when appearing at 

the trial or on the witness stand. 

40. Newspapers • • 
A lawyer may with propriety write articles for publications in which he gives 

information upon the law; but he should not accept employment from such publica

tions to advise inquirers in respect to their individual rights. 

41. Discovery of Imposition and Deception. 

When a lawyer discovers that some fraud or deception has been practiced, 

which has unjustly imposed upon the court or a party, he should endeavor to 

rectify it; at first by advising his client, and if his client refuses to forego 

tAs amended September 30, 1937. 
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the advantage thus unjustly gained, he should promptly inform the injured person 

or his counsel, so that they may take appropriate steps. 

42. Expenses of Litigation. 

A lawyer may not properly agree with a client that the lawyer shall pay or 

bear the expenses of litigation; he may in good faith advance expenses as a mat

ter of convenience, but subject to reimbursement. 

43. Approved Law Lists.* 

It shall be improper for a lawyer to permit his name to be published in a 

law list the conduct, management or contents of which are calculated or likely 

to deceive or injure the public or the profession, or to lower the dignity or 

standing of the profession. 

44. Withdrawal From Employment as Attorney or Counsel. 

The right of an attorney or counsel to withdraw from employment, once assumed, 

arises only from good cause. Even the desire or consent of the client is not al

ways sufficient. The lawyer should not throw up the unfinished task to the detri

ment of his client except for reasons of honor or self-respect. If the client 

insists upon an unjust or immoral course in the conduct of his case, or if he 

persists over the attorney's remonstrance in presenting frivolous defenses, or if 

he deliberately disregards an agreement or obligation as to fees or expenses, 

the lawyer may be warranted in withdrawing on due notice to the client, allowing 

him time to employ another lawyer. So also when a lawyer discovers that his 

client has no case and the client is determined to continue it; or even if the 

lawyer finds himself incapable of conducting the case effectively. Sundry other 

instances may arise in which withdrawal is to be justified. Upon withdrawing 

from a case after a retainer has been paid, the attorney should refund such part 

of the retainer as has not been clearly earned. 

45. Specialists. 

The canons of the American Bar Association apply to all branches of the legal 

profession; specialists in particular branches are not to be considered as exempt 

from the application of these principles. 

46. Notice to Local Lawyers.** 

A lawyer available to act as an associate of other lawyers in a particular 

branch of the law or legal service may send to local lawyers only and publish in 

*:!~ a~e~d~d August 31, 1933, September 30, 1937 and August 27, 1942. 
op e ugust 31, 1933; amended February 21, 1956. 



his local legal journal, a brief and dignified announcement of his availability 

to serve other lawyers in connection therewith. The announcement should be in a 

form which does not constitute a statement or representation of special experience 

or expertness. 

47. Aiding the Unauthorized Practice of Law.t 

No lawyer shall permit his professional services, or his name, to be used in 

aid of, or to make possible, the unauthorized practice of law by any lay agency, 

personal or corporate. 

tAdopted September 30, 1937. 
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APPENDIX C 

Code of Trial Conduct 

of the American College of Trial Lawyers* 

FOREWORD 

Meeting at Dallas, Texas, in August of 1956, the American College of Trial 

Lawyers adopted a "Code of Trial Conduct" which was published in its original 

form in the American Bar Association Journal of March, 1957. Since its adoption 

it has been cited as authority and with approval by several appellate courts. 

The Code embodies the rules of professional conduct to which all Fellows of 

the College are expected to adhere and which the College believes should apply to 

all lawyers wherever and by whom they may be employed. After the lapse of several 

years following its promulgation, the need for clarification of certain provisions 

and amplification of others made it desirable to prepare a redraft of the Code. 

Copies of this revised version of the Code have been furnished all Fellows 

of the College, and additional copies are being presented with our compliments 

to members of the judiciary and to students of advocacy. It is our hope that 

the nationwide dissemination hereof will help to improve and enhance the standards 

of trial practice, the administration of justice and the ethics of the trial 

branch of the profession. 

American College of Trial Lawyers 

January, 1963 

PREAMBLE 

Lawyers who engage in trial work have a specific responsibility to strive for 

prompt, efficient, ethical, fair and just disposition of litigation. The Ameri

can Bar Association has promulgated Canons of Professional Ethics for the legal 

profession as a whole. The American College of Trial Lawyers, because of its 

particular concern for the improvement of litigation proceedings and trial con

duct of counsel, presents this Code of Trial Conduct for trial lawyers, not to 

supplant, but to supplement and stress certain portions of the Canons of Profes

sional Ethics. Generally speaking, the purposes and objectives of this Code are 

embodied in the following considerations: 

To his client, a lawyer owes undivided allegiance, the utmost application of 

his learning, skill and industry, and the employment of all appropriate legal 

means within the law to protect and enforce legitimate interests. In the 

*Permission of the American College of Trial Lawyers to reprint this Code is 
hereby gratefully acknowledged. - Ed. 
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discharge of this duty, a lawyer should not be deterred by any real or fancied 

fear of judicial disfavor, or public unpopularity, nor should he be influenced 

directly or indirectly, by any considerations of self interest. 

To opposing counsel, a lawyer owes the duty of courtesy, candor in the pur

suit of the truth, cooperation in all respects not inconsistent with his client's 

interests and scrupulous observance of all mutual understandings. 

To the office of judge, a lawyer owes respect, diligence, candor and punctual

ity, the maintenance of the dignity and independence of the judiciary, and pro

tection against unjust and improper criticism and attack, and the judge, to ren

der effective such conduct, has reciprocal responsibilities to uphold and protect 

the dignity and independence of the lawyer. 

To the administration of justice, a lawyer owes the maintenance of profession

al dignity and independence. He should abide by these tenets and conform to the 

highest principles of professional rectitude irrespective of the desires of his 

client or others. 

This Code expresses only minimum standards and should be construed liberally 

in favor of its fundamental purpose, consonant with the fiduciary status of the 

trial lawyer, and so that it shall govern all situations whether or not specific

ally mentioned herein. 

1. E'HPLOYMENT IN CIVIL CASES. 

It is the right of a lawyer in his discretion to accept employment in any 

civil case, but he should decline to prosecute a cause or assert a defense ob

viously devoid of merit, or which is intended merely to inflict harrassment or 

injury, or to procure an unmerited settlement, or in which he, his firm or associ

ates have conflicting interests. Otherwise it is his right and duty to take all 

proper action and steps to preserve and protect the legal merits of his client's 

position and claims and he should not decline employment in any case because of 

the unpopularity of his client's cause or position. 

2. CONTINUANCE OF EMPLOYMENT IN AND CONDUCT OF CIVIL CASES. 

After acceptance of employment a lawyer, unless discharged, should diligently 

conduct the cause to an expeditious conclusion. He may withdraw at any time with 

the consent of the client but if the consent of the client cannot be obtained 

then he should obtain the approval of the court for his withdrawal. He should 

withdraw from any litigation when he finds he has conflicting interests or if his 

continuance in the representation of the client will involve a knowing partici

pation in the perpetration of a fraud. If he withdraws after receipt of a 
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retainer, a lawyer should refund such portion thereof as has not been earned. 

When he withdraws he should render a prompt accounting of all his client's funds 

and other property in his possession. 

3. EMPLOYMENT IN CRIMINAL CASES. 

A lawyer should not decline to undertake the defense of a person accused of 

crime, regardless of his personal or the community's opinion as to the guilt of 

the accused or the unpopularity of the accused's position, because every person 

accused of a crime has a right to a fair trial, including persons whose conduct, 

reputation or alleged violations may be the subject of public unpopularity or 

clamor. This places a duty of service on the legal profession and, even though 

a lawyer is not bound to accept particular employment, requests for service in 

criminal cases should not lightly be declined or refused merely on the basis of 

the lawyer's personal desires, his or public opinion concerning the guilt of the 

accused, or his repugnance to the crime charged or to the accused. 

4 • CONTINUANCE OF EMPLOYMENT IN AND CONDUCT OF CRIMINAL CASES • 

(a) Having accepted employment in a criminal case, a lawyer's duty, regard

less of his personal opinion as to the guilt of the accused, is to invoke the 

basic rule that the crime must be proved beyond a reasonable doubt by competent 

evidence, to raise all valid defenses and, in case of conviction, to present all 

proper grounds for probation or in mitigation of punishment. A confidential dis

closure of guilt alone does not require a withdrawal from the case. However, 

after a confidential disclosure of facts clearly and credibly showing guilt, a 

lawyer should not present any evidence inconsistent with such facts. He should 

never offer testimony which he knows to be false. 

(b) The crime charged should not be attributed to another identifiable per

son unless evidence introduced or inferences warranted therefrom raise at least 

a reasonable suspicion of such person's probable guilt. 

(c) The prosecutor's primary duty is not to convict but to see that justice 

is done. Evidence which appears credible and which clearly tends to prove the 

accused's innocence should not be suppressed. 

5 • CONFLICTING INTERESTS AND THE CONFIDENCES OF A CLIENT. 

(a) Since a trial is by nature an adversary proceeding a trial lawyer can

not represent conflicting interests. 

(b) It is the duty of a lawyer to preserve his client's confidences and this 

duty outlasts the lawyer's employment. The obligation to represent the client 
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with undivided fidelity and not to divulge his secrets or confidences forbids al

so the subsequent acceptance of employment from others in matters adversely af

fecting any interests of the former client and concerning which he has acquired 

confidential information, unless he obtains the consent of all concerned. 

(c) A lawyer accused by his client can disclose the truth in respect to the 

accusation. The announced intent of the client to commit a crime is not included 

within the confidences which he is bound to respect. He may properly make such 

disclosures as may be necessary to prevent the act or protect those against whom 

it is threatened. 

6. PROFESSIONAL COLLEAGUES AND CONFLICTS OF OPINION. 

(a) A client's proffer of assistance of additional counsel should not be re

garded as evidence of want of confidence, but the matter should be left to the 

determination of the client. Either the original counsel or additional counsel 

may decline association as colleagues if it is objectionable to either, but if 

the lawyer first retained is relieved, another may come into the case. 

(b) When lawyers jointly associated in a cause cannot agree as to any matter 

vital to the interests of a client, the conflict of opinion should be frankly 

stated to him for his final determination. His decision should be accepted un

less the nature of the difference makes it impracticable for the lawyer whose 

judgment has been overruled to cooperate effectively. In this event it is his 

duty to ask the client to relieve him. 

(c) Efforts, direct or indirect, in any way to encroach upon the professional 

employment of another lawyer, are improper. Nevertheless, it is the right of any 

lawyer, without fear or favor, to give his best advice to those seeking relief 

against unfaithful or neglectful counsel; generally this should be done only 

after communication with the lawyer of whom the complaint is made. 

7. ADVERTISING AND SOLICITING AND INCITING LITIGATION. 

(a) It is unprofessional for the lawyer to solicit employment either direct

ly or indirectly whether by circulars, advertisements, newspaper articles, agents 

or by personal communications or interviews not warranted by personal relations. 

(b) It is likewise unprofessional for a lawyer to incite or encourage liti

gation or to seek out those with claims or defenses in order to secure them as 

clients, or to procure others to do so for him. 

8. DIVISION OF FEES. 

No division of fees for legal services is proper, except with another lawyer, 

based upon a division of service or responsibility. 
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9. ACQUIRING INTEREST IN LITIGATION AND ADVANCING EXPENSES OF LITIGATION. 

A lawyer should never purchase or otherwise acquire, directly or indirectly, 

any interest in the subject matter of the litigation which he is conducting, pro

vided, however, that nothing herein shall prohibit a just and reasonable contin

gent fee contract. A lawyer may not properly agree with a client that the lawyer 

shall pay or bear the expenses of litigation; he may temporarily and in good faith 

advance expenses as a matter of convenience, but subject to reimbursement. 

10. UPHOLDING THE HONOR OF THE PROFESSION. 

(a) It is the duty of every lawyer to protect the Bar against the admission 

to the profession of persons who are unfit because of morals, character, educa

tion or traits of personality. 

(b) Lawyers should strive at all times to uphold the honor and dignity of 

the profession and to improve the administration of justice, including the method 

of selection and retention of Judges. 

(c) Every lawyer has the duty to protest by all proper means at his command 

against the appointment or election to the bench of persons who he believes are 

not fully qualified therefor by character, temperament, ability and experience; 

if he does not know from personal contact and observation that the person pos

sesses proper qualifications he then has the duty to refrain from writing, speak

ing or taking any other action in favor of that individual's appointment or elec

tion to the bench. 

(d) Subject to whatever qualifications may exist by virtue of the confiden

tial privilege that exists between a lawyer and his client, the lawyer should ex

pose without fear before the proper tribunals perjury and any other unethical or 

dishonest conduct and should accept without hesitation employment against another 

lawyer who has wronged his client. 

11. lAWYER AS WITNESS. 

When a lawyer knows, prior to trial, that he will be a necessary witness, 

other than as to merely formal matters such as identification or custody of a 

document or the like, he should not conduct the trial. If, during the trial, he 

discovers that the ends of justice require his testimony, he should, from that 

point on, if feasible and not prejudicial to his client's case, leave further 

conduct of the trial to other counsel. If circumstances do not permit withdrawal 

from the conduct of the trial, a lawyer should not argue the credibility of his 

own testimony. 
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12. PERSONAL EXPERIMENTS. 

A lawyer should never conduct or engage in experiments involving any use of 

his own person or body except to illustrate in argument what has been previously 

admitted in evidence. 

13. DISCRETION IN COOPERATING WITH OPPOSING COUNSEL. 

The lawyer, and not the client, has the sole discretion to determine the ac

commodations to be granted opposing counsel in all matters not directly affecting 

the merits of the cause or prejudicing the client's rights, such as extensions of 

time, continuances, adjournments and admission of facts. In such matters no 

client has a right to demand that his counsel shall be illiberal or that he do 

anything therein repugnant to his own sense of honor and propriety. 

14. RELATIONS lVITH OPPOSING COUNSEL. 

(a) A lawyer should adhere strictly to all express promises to and agree

ments with opposing counsel, whether oral or in writing, and should adhere in 

good faith to all agreements implied by the circumstances or by local custom. 

When he knows the identity of a lawyer representing an opposing party, he should 

not take advantage of the lawyer by causing any default or dismissal to be enter

ed without first inquiring about the opposing lawyer's intention to proceed. 

(b) A lawyer should avoid disparaging personal remarks or acrimony toward 

opposing counsel, and should remain wholly uninfluenced by any ill feeling between 

the respective clients. He should abstain from any allusion to personal peculi

arities and idiosyncracies of opposing counsel. 

15 • RELATIONS WITH WITNESSES • 

(a) A lawyer should thoroughly investigate and marshal the facts. Subject 

to the provisions of Paragraph 16 hereof, he may properly interview any witness 

or prospective witness for the opposing side in any civil or criminal action 

without the consent of the opposing counsel or party for a witness does not 

''belong" to any party. He should avoid any suggestion calculated to induce any 

witness to suppress evidence or deviate from the truth. He should avoid taking 

any action calculated to secrete a witness. However, except when legally re

quired, it is not his duty to disclose any evidence or the identity of any witness. 

(b) A lawyer should not participate in a bargain with a witness either by 

contingent fee or otherwise as a condition of his giving evidence, but this does 

not preclude the payment of reasonable and non-contingent compensation for actual 

loss of time and expenses of persons who cannot afford to attend or will not ap

pear and testify for the statutory fees; nor does it preclude payment of non

contingent fees to expert witnesses. 
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(c) A lawyer may advertise for witnesses to a particular event or transaction 

but not for witnesses to testify to a particular version thereof. 

(d) A lawyer should never be unfair or abusive or inconsiderate to adverse 

witnesses or opposing litigants, or ask any question intended only to insult or 

degrade the witness. He should never yield, in these matters, to suggestions or 

demands of his client or allow any malevolence or prejudice of the client to in

fluence his actions. 

16. COMMUNICATIONS WITH OPPOSITE PARTY. 

A lawyer should not in any way communicate upon the subject of controversy 

with a party represented by counsel; much less should he undertake to negotiate 

or compromise the matter with him, but should deal only with his counsel, except 

in cases where opposing counsel has expressly consented to such communications or 

negotiations. He should avoid everything that might tend to mislead a party not 

represented by counsel, and he should not undertake to advise him. 

17. RELATIONS WITH THE JUDICIARY. 

A lawyer should be courteous and may be cordial to a judge but he should never 

show marked attention or unusual hospitality to a judge, uncalled for by their 

personal relations. He should avoid anything calculated to gain or having the 

appearance of gaining special personal consideration or favor from a judge. 

18 • TRIAL CONDUCT TOWARD JUDGE. 

(a) During the trial, a lawyer should always display a courteous, dignified 

and respectful attitude toward the judge presiding, not for the sake of his per

son, but for the maintenance of respect for and confidence in the judicial office. 

The judge, to render effective such conduct, has reciprocal responsibilities of 

courtesy to and respect for the lawyer, who is also an officer of the court. It 

is both the right and duty of a lawyer fully and properly to present his client's 

cause and to insist on an opportunity to do so. He should vigorously present all 

proper arguments against rulings he deems erroneous and see to it that a complete 

and accurate case record is made. In this regard, he should not be deterred by 

any fear of judicial displeasure or punishment. The lawyer, regardless of fear, 

threat or imposition of punishment, should not reveal the confidences of his 

client. 

(b) A lawyer should not discuss a pending case with the judge without the 

opposing lawyer's presence, unless, after notice, or request, the opposing lawyer 

fails or refuses to attend and the judge is so advised. 
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(c) Except as provided by rule or order of court, a lawyer should never de

liver to the judge any letter, memorandum, brief, or other written communication 

without concurrently delivering a copy to opposing counsel. 

(d) Subject to the foregoing, a lawyer may advise the judge of any reason 

for expediting or delaying the decision. 

19. RElATIONS WITH JURY. 

(a) A lawyer should scrupulously abstain from all acts, comments and attitudes 

calculated to curry favor with any juror, such as fawning, flattery, actual or 

pretended solitictude for the juror's comfort or convenience, or the like. Before 

and during the trial, he should avoid conversing or otherwise communicating with 

a juror on any subject whether pertaining to the case or not. 

(b) A lawyer should disclose to the judge and opposing counsel any informa

tion of which he is aware that a juror or a prospective juror has or may have any 

interest, direct or indirect in the outcome of the case, or is acquainted or con

nected in any manner with any lawyer in the case or any partner or associate or 

employee of the lawyer, or with any litigant, or with any person who has appeared 

or is expected to appear as a witness, unless the judge and opposing counsel have 

previously been made aware thereof by voir dire examination or otherwise. 

(c) Subject to any limitations imposed by law it is a lawyer's right, after 

the jury has been discharged, to interview the jurors to determine whether their 

verdict is subject to any legal challenge. The scope of the interview should be 

restricted and caution should be used to avoid embarrassment to any juror or to 

influence his action in any subsequent jury service. 

(d) Before the jury is sworn to try the cause, a lawyer may investigate the 

prospective jurors to ascertain any basis for challenge, provided there is no 

communication with them, direct or indirect, or with any member of their families. 

(e) A lawyer should, immediately upon his discovery thereof, make full dis

closure to the court of any improper conduct by any person toward the jury or any 

member thereof. 

20. COURT ROOM CONDUCT. 

(a) In the voir dire examination of the jury, a lawyer should not state or 

allude to any matter not relevant to the case or which he is not in position to 

prove by admissible evidence. 

(b) In his opening statement a lawyer should not state facts that he has no 

reason to believe will be substantiated by the evidence. 
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(c) A lawyer should never misstate the evidence or state as fact any matter 

not in evidence, but otherwise has the right to argue in the manner he deems ef

fective, provided his argument is mannerly and not inflammatory. 

(d) A lawyer should not include in the content of any question the suggestion 

of any matter which is obviously inadmissible or which he knows is untrue. 

(e) A question should not be interrupted by an objection unless the question 

is then patently objectionable or there is reasonable ground to believe that mat

ter is being included which cannot properly be disclosed to the jury. 

(f) Examination of jurors and of witnesses should be conducted from the coun

sel table or from some other suitable distance except when handling documentary 

or physical evidence or when a hearing impairment or other disability requires 

that he take a different position. 

(g) A lawyer should not ask improper questions or attempt to get before the 

jury evidence which is improper. In all cases in which he has any doubt about 

the propriety of any disclosure to the jury a request should be made for leave to 

approach the bench and obtain a ruling out of the jury's hearing, either by pro

pounding the question and obtaining a ruling or by making an offer of proof. 

(h) A lawyer should not assert in argument his personal belief in the integ

rity of his client or of his witnesses or in the justice of his cause which is 

unrelated to a fair analysis of the evidence touching these matters. 

(i) A lawyer should not engage in acrimonious conversations or exchanges in

volving personalities with opposing counsel, but should address his objections, 

requests and observations to the court. 

21. COURT ROOM DECORUM. 

(a) A lawyer should rise when addressing, or being addressed by, the judge, 

except when making brief objections or incidental comments. 

(b) While the court is in session a lawyer should not smoke, assume an un

dignified posture, or, without the judge's permission, remove his coat in the 

court room. He should always be attired in a proper and dignified manner, and 

abstain from any apparel or ornament calculated to attract attention to himself. 

22. PUNCTUALITY AND EXPEDITION. 

(a) Every effort consistent with the legitimate interests of the client 

should be made to expedite litigation and to avoid unnecessary delays, and no 

dilatory tactics should be employed for the purpose of harassing an adversary or 

of exerting economic pressure on him. 
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(b) A lawyer should be punctual in all court appearances and, whenever pos

sible, should give prompt notice to the court and to all other counsel in the 

case, of any circumstances requiring his tardiness or absence. 

(c) A lawyer should make every reasonable effort to prepare himself fully 

prior to court appearances. He should promptly inform the court of any settle

ment, whether partial or entire, with any party, or the discontinuance of any 

issue. 

(d) A lawyer should see to it that all depositions and other documents re

quired to be filed are filed promptly. A lawyer should, in civil cases, stipu

late in advance with opposing counsel to all non-controverted facts; should give 

opposing counsel, on reasonable request, an opportunity in advance to inspect all 

non-impeaching evidence of which the law permits inspection; and, in general, 

should do everything possible to avoid delays and to expedite the trial. 

23. HONESTY, CANDOR AND FAIRNESS. 

(a) The conduct of the lawyer before the court and with other lawyers should 

at all times be characterized by honesty, candor and fairness. 

(b) A lawyer should never knm~ingly misquote the contents of a paper, the 

testimony of a witness, the language or the argument of opposing counsel, or the 

language of a decision or a textbook. He should not cite authorities he knows 

have been vacated, over-ruled or distinguished, or cite a statute that has been 

repealed, without making a full disclosure to the court and counsel. He should 

not in argument assert as a fact that which has not been proved, or, in those 

jurisdictions in which a side has the opening and closing arguments, mislead his 

opponent by concealing or withholding positions in his opening argument upon 

which his side then intends to rely. 

(c) A lawyer should be extraordinarily careful to be fair, accurate and com

prehensive in all ex parte presentations and in drawing or otherwise procuring 

affidavits. 

(d) A lawyer should never attempt to place before the court, jury or public 

evidence which he knows is clearly inadmissible, nor should he make any remarks 

or statements which are intended to improperly influence the outcome of any case. 

(e) A lawyer should not propose a stipulation in the jury's presence unless 

he knows or has any reason to believe the opposing lawyer will accept it. 

(f) A lawyer should never employ dilatory tactics of any kind to procure 

more fees. 
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{g) A lawyer should never file a pleading or any other document which he 

knows to be false in whole or in part or which is intended only for delay. 

24. PUBLICATIONS RE PENDING LITIGATION. 

A Lawyer should try his cases in court and not in the newspapers or through 

other news media. He should not publish, cause to be published, or aid or abet 

in any way, directly or indirectly, the publication in any newspaper or other 

documentary medium, or by radio, television or other device, of any material con

cerning a case on trial or any pending or anticipated litigation, calculated or 

which might reasonably be expected to interfere in any manner or to any degree 

with a fair trial in the courts or otherwise prejudice the due administration of 

justice. If extreme circumstances of a particular case require a statement to 

the public, it should not be made anonymously and reference to the facts should 

not go beyond quotation from the records and papers on file in court or other of

ficial documents. No statement should be made which indicates intended proof or 

what witnesses will be called, or which amounts to comment or argument on the 

merits of the case. 

25. DISCOVERY OF IMPOSITION OR DECEPTION. 

When a lawyer discovers that some fraud or deception has been practiced, 

which has unjustly imposed upon the court, a party, or other counsel, he should 

promptly endeavor to rectify it. 

26. AIDING THE UNAUTHORIZED PRACTICE OF lAW. 

No lawyer shall permit his professional services, or his name, to be used in 

aid of, or to make possible, the unauthorized practice of law by any lay agency, 

personal or corporate. 

27. THE LAWYER'S DUTY IN ITS lAST ANALYSIS. 

No client, corporate or individual, however powerful, nor any cause, civil or 

political, however important, is entitled to receive nor should any lawyer render 

any service or advice involving disloyalty to the law whose ministers we are, or 

disrespect of the judicial office, which we are bound to uphold, or corruption of 

any person or persons exercising a public office or private trust, or deception 

or betrayal of the public. When rendering any such improper service or advice, 

the lawyer invites and merits stern and just condemnation. Correspondingly, he 

advances the honor of his profession and the best interests of his client when 

he renders service or gives advice tending to impress upon the client and his 

undertaking exact compliance with the strictest principles of moral law. He must 

also observe and advise his client to observe the statute law, though until a 
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statute shall have been construed and interpreted by competent adjudication, he 

is free and is entitled to advise as to its validity and as to what he conscien

tiously believes to be its just meaning and extent. But above all a lawyer will 

find his highest honor in a deserved reputation for fidelity to private trust and 

to public duty, as an honest man and as a patriotic and loyal citizen. 

28. APPLICABILITY. 

Although this Code of Trial Conduct is adopted by the American College of 

Trial Lawyers the College thinks the rules should apply to all lawyers wherever 

and by whom they may be employed. 
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APPENDIX D 

General Instructions to Witnesses 

1. Learn your story completely before talking to any of counsel. Your 

general background material is contained in the Assignment Book materials and in 

such Special Materials as you may have been given by the instructor. Avoid 

changing your story between interview and examination. 

2. Do not have any discussion with counsel about any aspect of the case ex-

cept in your role as witness. It is especially important that you do not j..nter-

rupt an interview, or respond to an interruption by counsel, for "off the record" 

discussions. Violation of this rule almost invariably leads to misunderstandings 

between witness and counsel about what is "on the record" and what is "off the 

record." 

3. Be prepared to answer any question concerning a matter about which you 

would reasonably have knm~ledge. Wherever appropriate you may simply assume your 

own background in answering personal questions. 

4. If asked a question as to which it is reasonable for the person whose 

role you are taking not to know the answer, do not improvise a hasty story. A 

simple "I don't know" is least likely to complicate the situation. 

5. Do not endeavor to create an unusual character in your performance as 

witness. A natural handling of the role of the witness best effects a profitable 

examination experience. 

6. If your directions indicate that you are to cooperate with counsel, and 

counsel give you any instructions about such matters as volunteering answers or 

avoiding mention of something, try to oblige. Of course counsel should not ask 

you to change the facts. If they do so, either directly or by implication, react 

as you think the witness whose role you are taking would react. If your role is 

that of a witness who is flatly dishonest, or else willing to cheat a little on 

the truth, then follow counsel's lead. 

7. Witnesses not infrequently find themselves sympathetic to one party and 

hostile to another. In answering a question on the witness stand, they may try 

to help or harm the questioner's case depending on where their sympathies lie. 

You should exhibit such partiality if you think your role calls for it. 

8. Immediately after the interview, make notes of all incidents occurring 

during the interview that you think may be worthy of attention during the 

critique. 
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9. If you have any questions concerning the witness role or the supplement

ary facts, consult the instructor. 

10. Please return any Special Materials given to you by the instructor at 

the conclusion of the assignment. 
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