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THE PRELIMINARY HEARINGS IN LOS 
ANGELES: SOME FIELD FINDINGS 

AND LEGAL-POLICY OBSERVATIONS 

Kenneth Graham* and Leon Letwin** 

The purpose of the preliminary hearing is to weed out groundless or 
unsupported charges of grave offenses, and to relieve the accused of 
the degradation and the expense of a criminal trial. Many an unjusti
fiable prosecution is stopped at that point • • • .1 

In most California criminal prosecutions the preliminary examination 
is conducted as a rather perfunctory uncontested proceeding with only 
one likely denouement-an order holding the defendant for trial. • •• 2 

I. INTRODUCTION 

The quoted statements reflect a common schism in judicial 
attitudes toward the preliminary hearing in California criminal 

• A.B. 1957, ]D. 1962, University of Michigan. Professor of Law, University of 
California, Los Angeles; Member, California Bar. 

•• Ph.D., University of Chicago, 1948; LL.B., University of WISconsin, 1952; 
LL.M., Harvard Law School, 1968. Professor of Law, University of California, Los 
Angeles; Member, California and WISconsin Bars. 

We are grateful to the Institute of Criminal Law and Procedure at the George
town University Law Center for providing financial support· for the study upon which 
this article is based. Patricia W. Weinberg, the Project Director, was quite helpful in 
formulating our methods of research and analysis, but neither she nor the Institute 
are responsible for the conclusions we have reached. 

A word of thanks is due as well to our observers for their faithful recording of 
the details of nearly two hundred preliminary hearings and for their insights which 
we have claimed as our own. They were Peter Eppinga and Richard Woodard, then 
Instructors-in-Law at the U.CL.A. Law School, Lee Silver, Michael Palley, Robert 
Colton, John Pace and Kenneth Suddleson, then students at the U.CL.A. Law School. 

Our apologies to Professors Kamisar and Choper for our plagiarism of their title. 
See Kamisar & Choper, The Right to Counsel in MinnesotiJ: Some Field Findings and 
Legal-Policy Observations, 48 MINN. L. REv. 1 (1963). 

1 Jaffe v. Stone, 18 Cal. 2d 146, 150, 114 P.2d 335, 338 (1941). 
2 People v. Gibbs, 255 Cal. App. 2d 739, 743, 63 Cal. Rptr. 471, 475 (3d l)ist. 
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cases.8 The first is representative of the traditional view of the crimi
nal process which emphasizes the role of law and the judiciary. The 
second is more in keeping with recent analysis which focuses upon 

3 In 1967 the authors undertook a study of the preliminary hearing in Los 
Angeles County with the support of the Institute of Criminal Law and Procedure at 
the Georgetown University Law Center. See K. Graham & L . Letwin, A Study of the 
Preliminary Hearing in Los Angeles, 1969 (unpublished study in U.C.LA. Law 
School Library) [hereinafter cited as L.A. Study]. While some aspects of the 
preliminary hearing may have cha.nged since the time of the study, the authors know 
of no changes which substantially alter the conclusions of the Article. 

The Los Angeles Study was part of a program which included investigation into 
the nature of the preliminary hearing in five jurisdictions, each of which was thought 
to use this mechanism in quite different ways. The other jurisdictions were London, 
Washington, D.C., Chicago and Philadelphia. See A. Krulwich, The Committal Pro
ceeding in England: Its Uses and Abuses, 1968 (unpublished study in U.CL.A. Law 
School Library) [hereinafter cited as London Study]; P. Weinberg, The Preliminary 
Hearing in the District of Columbia, 1969 (unpublished study in U.C.L.A. Law 
School Library) [hereinafter cited as D.C. Study]; Mcintyre, A St11dy of Judicial 
Dominance of tile Charging Process, 59 J. CRIM. L.C. & P.S. 463 (1968) [hereinafter 
cited as Chicago St11dy]. The report on the Philadelphia study is still in preparation. 
These studies include not only traditional libmry research, but also reflect observations 
of a large number of preliminaries, interviews with the participants and an examina
tion of records of the courts. For a description of the methodology, see L.A. Study 
at 1-3, 181-87. 

The authors observed and recorded approximately 200 cases as part of the Los 
Angeles Study. This sample was not selected in a random fashion, and the statistics 
derived from the observations were thus used primarily as a check on our impression
istic generalizations and to convince ourselves that we had not seen an aberrant sample 
of preliminaries. Cj. F. Mn.LER, PROSECUTION: Tln: DECISION TO CHARGE A SusPECT 
WITH CRIME (1969) [hereinafter cited as A.B.A. STUDY] (conclusions based on 
observations of 11 preliminaries. 

Although preliminary hearings in all parts of Los Angeles were observed and 
variations among courts were discussed with attorneys who had practiced elsewhere, 
the bulk of the authors' observations were conducted in the Hall of Justice in down
town Los Angeles. Readers should therefore not assume that conclusions about the 
conduct of preliminary hearings in downtown Los Angeles can be automatically applied 
to hearings in more affiuent sections of the city. 

The authors are grateful to the judges, prosecutors, public defenders and private 
counsel who discussed candidly and willingly various aspects of the preliminary 
hearing. Although few of our informants requested anonymity, the study follows a 
policy of not identifying sources. Furthermore, in order to avoid the temptation to 
pull punches so as not to hurt individuals who were so graciously helpful, none of 
the cases observed are identified herein. The interest is in analyzing institutions, not 
attacking individuals. 

This Article is only concerned with the preliminary hearing in the state courts 
for state crimes. The preliminary is a much different institution in the federal courts 
and has recently been altered significantly by Congress. See Weinberg & Weinberg, 
The Congressional b 1Vitatio11 to Avoid the Preliminary Hearing: A11 Analysis of 
Section 303 of the Federal Magistrates Act of 1968, 67 MicH. L. REv. 1361 (1969). 
Prior to these changes preliminary hearings were almost never held in the federal 
courts in Los Angeles. L.A. Study, supra at 173-80. Although a federal statute ap
pears to authorize state magistmtes to hold defendants to answer on federal charges, 
the authors' observations suggest that this power is never used in Los Angeles. See 
18 U.S.C. 3041 (Supp. V, 1970). See also Harris v. Superior Court, 51 Cal. App. 15, 
196 P. 895 (3d Dist. 1921). 
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discretionary and extra-judicial powers! This newer emphasis has 
had a Copernican impact upon the older dogma which assumed the 
courtroom was the center of the decision-making universe; today 
the role of the trial judge is more often seen as simply a ritualistic 
validation of results determined elsewhere. Whether the recent 
thinking is accurate or not, the extent to which one accepts it is 
likely to drastically reduce one's belief in the significance of the 
preliminary hearing. 

The preliminary hearing should not be viewed, however, as 
a judicial rubber stamp for prosecutorial discretion.11 Rather, it 
should be assessed in light of its unique position within the decision
making process. There are only two mechanisms within Los 
Angeles County that not only must operate in virtually every felony 
case processed to completion, but also involve all of the significant 
agencies of criminal justice--the prosecutor, defense counsel, de
fendant, police and the court. One of these .mechanisms is that of 
sentencing; the other is the preliminary hearing. Any evaluation of 
the preliminary hearing that does not take this fact into account 
will badly miscalculate the present as well as potential significance 
of that institution.0 

4 See, e.g., PRESIDENT'S CoMM'N ON LAW ENFORCEMENT AND THE ADMINISTRATION 
OF JusTICE, TASK FORCE REPORT: THE COURTS 4 (1967); F. REMINGTON, D. NEWMAN, 
E. KIMBALL, M . MELLI, & H . GoLDSTEIN, CRIMINAL JusTICE ADMINISTRATION, MA
TERIALS AND CASES 515-26 (1969). 

1i Nor should the preliminary hearing be viewed as a vestigial appendage of the 
increasingly moribund jury trial. The preliminary hearing, by definition, plays the 
key role for cases submitted for judgment on the basis of the transcript taken at the 
preliminary. In 1968 in Los Angeles County, 50.6 percent of the felony defendants in 
the Los Angeles Superior Court were tried, a total of more than 10,000 trials. Jury 
trial was had by 3.4 percent of the defendants, court trial by 7.8 percent, while 39.3 
went to trial on the transcript. BUREAu OF CRIMINAL STAnsn~, CRIME AND DELIN
QUENCY IN CALIFORNIA 93 (1968) (hereinafter cited as CRIME IN CALIFORNIA with 
year of annual issue]. This means that roughly 80 percent of the trials were on the 
transcript. In California outside of Los Angeles County, only 12.4 percent of the 
defendants went to trial, nearly 9 percent by jury, 2.7 percent by court and less than 
1 percent on the transcript. I d. Most judges were unaware of this discrepancy in the 
mode of trial between Los Angeles and the rest of the state and hence their views on 
this phenomenon could not be solicited. This is a prime target for further research. 
Over the last decade in Los Angeles, despite the increase in felony prosecutions, jury 
trials have numbered around 1,000 per year . Court trials have increased slightly in 
number, but represent a declining proportion of the trials. 1967 CRIME IN CALIFORNIA 
at 106. While both of these traditional modes of adjudication have been declining in 
use, the trial on the transcript has been steadily increasing both in terms of raw 
numbers and as a percentage of total dispositions. Id. 

O One not familiar with the fads and fashions of academic research might be 
surprised at the relative lack of scholarly interest in the preliminary hearing. The only 
item in the literature found that might fairly be described as a major scholarly work 
in the traditional mode is Dession, From b 1dictmmt to In/ormation-Implications of 
tile Sllijt, 42 YALE L.]. 163 (1932) [hereinafter cited as Indictment to Information]. 
Dean Miller of the U.S.C. Law School wrote a short descriptive note on the provisions 
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This unique interface of the various agencies involved within 
the criminal process bas greatly increased the number of functions 
performed by the preliminary hearing, and bas thereby escalated 
the complexity of any effort to evaluate that institution. The pre
liminary bearing may be praised or criticized in relation to a host 
of roles it plays. In light of this complexity, our discussion of the 
preliminary is divided into two parts, recognizing the distinction, 
often identified by social scientists, between the manifest and latent 
functions of an institution. 

The manifest function of the preliminary, and the only one 
presently viewed as legitimate, is to eliminate cases that for a 

of the ALJ. Model Code of Criminal Procedure in the A.B.A. Journal. Miller, The 
Preliminary Hearing, 15 A.B.A.J. 414 (1928). The balance of the writing is student 
work, often good but on narrow aspects of the preliminary. See Comment, Preliminary 
Hearings in Pennsylvania: A Closer Look, 30 U. PITT. L. REv. 481 (1969); Comment, 
The Prelimi11ary Examination in tile Federal System: A Proposal for a Rule Change, 
116 U. PA. L. REv. 1416 (1968); Comment, The Prelimi11ary Hearing in the District 
of Columbkv-An Emerging Discovery Device, 56 GEo. L,J. 191 (1967); Note, 
Preliminary Examination-Evidence and D11e Process, 15 U. KAN. L. REv. 374 (1967); 
Note, The Preliminary Heari11g-An Interest Analysis, 51 IowA L. REv. 164 (1965); 
Comment, Preliminary Hearings on Indictable Offenses in Philadelphia, 106 U. PA. L. 
REv. 589 (1958); Note, Indictment and Information-Requisites a11d Sufficiency of 
Accusation--Inclusion in Information of a Count Dismissed at Preliminary Examina
tion, 26 S. CAL. L. REv. 455 (1953). Nor until recently have teaching materials been 
any more cognizant of the preliminary hearing. Compare L. HALL & Y. KAMISAR, 
MODERN CRIMINAL PROCEDURE (2d ed. 1968) (nothing on preliminary) with L. HALL, 
Y. KAM:!sAR, W. LAFAVE & J. IsRAEL, MoDERN CRIMINAL PROCEDURE 839-63 (3d ed. 
1969); F . SULLIVAN, CASES AND MATERIALS ON THE ADMINISTRATION OF CRIMINAL 
J usTICE (1966) (no mention of preliminary) with id. 2d ed. 1969) at 377-84; F. 
INBAu, & C. SoWLE, CAsEs AND CoMMENTS ON CRIMINAL JusTICE 2 (1960) (two 
paragraphs) with F. INBAu, J, THOMPSON & C. SoWLE, CAsEs AND CoMMENTS ON 
CRIMINAL J usTICE 787-96 (3d ed. 1968). 

The product of the survey of the Administration of Criminal Justice, sponsored 
by the American Bar Foundation, merits separate mention. See A.B.A. STUDY, supra 
note 3; Miller & Dawson, Non-Use of the Preliminary Examination: A St11dy of 
Current Practices, 1964 Wrs. L. REv. 252. Whatever the general worth of this pioneer
ing attempt to supplement library research with field observations, compare A.B.A. 
STUDY, supra note 3, at 351-57 with Graham, Book Review, 15 U.CL.A. L. REv. 699 
(1968), the 100 or so pages devoted to the preliminary hearing suffer from the fact 
that in all three of the jurisdictions studied the most significant aspect of the prelimi
nary was that it was waived in the vast bulk of the cases. A.B.A. STUDY, s1spra note 3, 
at 110. This, plus the fact that the field research was done more than a decade ago, 
gives the analysis a slant that needs to be taken into account before it can be used. 
There is, however, much in that study which is useful even in examining the prelimi
nary hearing in California. 

In our opinion, the best attempt to view the preliminary hearing as part of a 
system of criminal justice is found in a study undertaken for a different purpose. 
Oaks & Lehman, The Criminal Process of Cook Cotmty and the Indigent Defendant, 
1966 U. ILL. L.F. 584, 607-31 [hereinafter cited as Cook County Indigent Defendants]. 

The lack of scholarly interest in the preliminary is particularly surprising in 
California, where the preliminary hearing has largely supplanted the traditional grand 
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variety of reasons ought not to be prosecuted.7 This will be referred 
to as the "screening" function, and will be dealt with in Part I of the 
Article.8 The organization of this section is largely dictated by the 
importance of viewing the preliminary as part of the overall crimi
nal process. Only by analyzing the way in which a criminal case 
goes from arrest to prosecution, and the way in which the rules, 

jury indictment as the mode of initiating felony prosecutions. See note 155 & accom
panying text infra. 

It is likely that the preliminary hearing will be the subject of more intensive 
scrutiny in the future. Some recent decisions of the California Supreme Court raise 
important questions about the nature and function of the preliminary. See, e.g., 
Williams v. Superior Court, 71 Cal. 2d 1144, 458 P.2d 957, 80 Cal. Rptr. 747 (1969) 
(defendant may be held to answer on evidence insufficient as a matter of law to 
support a conviction); People v. Green, 70 Cal. 2d 654, 451 P.2d 422, 75 Cal. Rptr. 
782 (1969) (prohibiting use of testimony at preliminary as violation of right of 
confrontation) rev'd sub. nom. Green v. California, 399 U.S. 149 (1970); J ennings v. 
Superior Court, 66 Cal. 2d 867, 428 P.2d 304, 59 Cal. Rptr. 867 (1967) (magistrate 
must permit defense to introduce evidence to establish an aflirmative defense). Fur
thermore, statutory changes have potential serious impact on the use of the preliminary 
as an occasion for plea bargaining and as a mechanism for adjudicating constitutional 
issues. See, e.g., CAL. PENAL CODE §§ 1538.5, 17 (West 1970). 

Several notorious cases in Los Angeles have focused public attention upon the 
way in which cases are selected for the alternative modes of prosecution by indict
ment or information. In 1968 the Los Angeles County Grand Jury indicted a number 
of leaders of the Chicano community in East Los Angeles on charges of conspiracy to 
commit breaches of the peace as a result of a strike by Chicano high school students. 
The fact that these indictments were returned three days before the election for the 
office of District Attorney and that bail was set so as to insure that the defendants 
would have to spend the weekend in jail led to suspicions that the grand jury was 
being used for political purposes. Some of the defendants are presently litigating the 
question whether the use of the grand jury rather than the preliminary hearing in 
these cases is a denial of equal protection. Similar issues have been raised by the re
fusal of the District Attorney to file criminal complaints against police officers who 
have killed civilians: such cases have been submitted instead to the grand jury which 
has invariably refused to indict policemen. 

Finally, recent changes in the operation of the preliminary hearing in federal 
courts may give impetus to a move to restructure procedures in the states. See 
Weinberg & Weinberg, The Congressional InvitaJ.ion to Avoid the Preliminary Hearing, 
67 MICH. L. REv. 1361 (1969) [hereinafter cited as Congressional InvitaJ.ion]. See 
also JuorcrAL CoNFERENCE oF THE UNITED STATES, CoMM. ON RULES OF PRACTICE AND 
PROCEDURE, PROPOSED AMENDMENTS TO THE FEDERAL RULES OF CRIMINAL PROCEDURE 
FOR THE UNITED STATES DISTRICT CoURTS, 48 F.R.D. 553 (Prelim. draft 1970) 
[hereinafter cited as PROPOSED FED. R. CRIM. P .] . 

7 The object or purpose of the preliminary investigation is to prevent the 
hasty, malicious, improvident and oppressive prosecutions, to protect the 
person charged from open and public accusations of crime, to avoid both for 
the defendant and the public the expense of a public trial, and to save the 
defen~t from the humiliation and anxiety involved in a public prosecution, 
and to discover whether or not there are substantial grounds upon which a 
prosecution may be based. 

Thies v. State, 178 Wis. 98, 103, 189 N.W. 539, 541 (1922). See also Note, The 
Preliminary Hearing-An Interest Analysis, 51 IowA L. REv. 164 (1965) (evaluating 
purposes from standpoint of prosecution and accused); 8 ]. MooRE, FEDERAL PRACTICE 
Y 5.04(1) (R. Cipes ed. 1969) (distinguishing between "purpose" and "function" of 
the hearing.) 

'8 The Article is divided into two parts, to be published separately. The second 
part of the Article will appear in 18 U.CL.A. LAw REviEw, Issue 5. 
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practices, and institutions within that process bear upon the conduct 
of the preliminary, can the real importance of that institution as 
a screening device be seen. 

There are a host of functions that the preliminary was not ex
pressly designed to perform, but which it regularly and effectively 
does perform.11 These latent operations will be referred to as the 
"collateral" functions of the preliminary hearing. These collateral 
functions can be viewed either as by-products or perversions of 
the screening function, depending upon one's view as to the ap
propriateness of their application within the preliminary hearing.10 

In any case, largely by virtue of these collateral functions, the pre
liminary hearing may well be the most important procedural mech
anism in the administration of criminal justice in Los Angeles 
County. Part II of the Article will examine these collateral functions 
both as presently and potentially performed. 

The preliminary hearing has great potential as a check on the 
exercise of prosecutorial discretion and as an important procedural 
mechanism within the criminal process. If this potential is to be 
realized, however, the preliminary hearing system must be ration
alized and its operation improved. At a minimum, certain reforms 
should be made in the underlying philosophy and regular operation 
flf the preliminary hearing: 11 

( 1) The preliminary hearing should be recognized as the only 
judicial mechanism capable of counterbalancing the awesome power 
of the prosecutor. This will require magistrates to exercise fully 
their powers as successors to the grand jury and to admit frankly 
that they must do more than simply assess the evidence in reaching 
a decision on "probable cause." 

(2) Courts ought to recognize overtly the collateral functions 
of the preliminary hearing and regulate them in a realistic fashion 
rather than pretend that they can be eliminated by assertions that 
they are not in keeping with the theory of the preliminary hearing. 

(3) Lawyers, particularly prosecutors and public defenders, 
ought to give the preliminary hearing the attention it deserves. This 
means upgrading the quality of the lawyering at this level. 

9 " [A]s so often happens with English institutions, the real purpose which the 
hearing before the magistrate fuliills is not now the one for which it was primarily 
designed." P. DEVLm, TliE CRn!INAL PROSECUTION m ENGLAND 111 (1958) . 

10 The collateral functions will be discussed in detail in Part II of the Article to 
appear in 18 U.CL.A. LAw REvn:w, Issue S. 

11 The proposals are inapplicable to those jurisdictions in which the preliminary 
bearing is conducted before a magistrate who is not trained in the law. 
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( 4) Magistrates should be required to make more explicit the 
basis of their decisions to facilitate understanding and review. 

(5) The prosecutor should be provided a remedy of appeal 
from decisions of the magistrate. The prosecutor's power to refile 
charges that have been dismissed and to add charges not approved 
by the magistrate ought to be curtailed. 

( 6) Magistrates ought to reach collegial decisions as to bow 
they will exercise their powers and such decisions should be em
bodied in published rules. 

( 7) Some system for the interchange of information should be 
developed so that magistrates are aware of what other magistrates 
are doing and so that they may get some feedback from later stages 
of the criminal justice process as to the impact of their decisions. 

It is hoped that by setting out these conclusions at the outset 
the reader will be better prepared to wind his way through the 
rather extended analysis that is to follow, and will have a better 
understanding of why the analysis was felt necessary. 

II. THE CluMINAL J u sncE PRocEss: PRELIMINARY HEARING 

IN PERSPECTIVE 

The vast bulk of criminal cases prosecuted in Los Angeles 
County begin with a decision by the police to make an arrest with
out a warrantP The methods by which this decision is reached are 
beyond the scope of this study but it is worth noting that, unlike 
many of the federal agencies, the police in Los Angeles seldom con
sult with the prosecutor about whether to make an arrest without 
a warrant.l3 If they want the opinion of the District Attorney prior 
to an arrest, this is usually obtained by seeking the issuance of a 
complaint and a warrant of arrest.14 Alternatively, cases may be 

12 The Bureau of Criminal Statistics does not record this sort of data. However, 
all of our informants were in accord with the conclusion and there is some docu
mentation in Marijuana Laws: An Empirical Study of Enforcement attd Administra
tion in Los Angeles County, 15 U.CL.A. L. REv. 1499, 1579 (1968) [hereinafter cited 
as Marijuana Project]. 

18 In 1965 the District Attorney established a service in whiclt a deputy district 
attorney was available twenty fou r hours per day, seven days a week to give the 
police legal advice and prepare arrest and searclt warrants. See Trammell, Control 
of System Policy and Practice by the Office of District Attorney in Brooklyn and 
Los Angeles, 5 Tm: PROSECUTOR 242, 244 (1969). The authors found little evidence 
that the police were availing themselves of this service and many of our informants 
stated that it was rare for the district attorney on duty to get any calls from the 
police. 

14 Though one might speculate that Chimel v. California, 395 U.S. 752 (1969), 
reducing the permissible scope of searclt incident to arrest, will increase the number 
of cases initiated by complaint and warrant, during our study the number so initiated 
was miniscule. 
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initiated by grand jury indictment rather than by arrest, but the 
number of cases using this mode of prosecution constitute less than 
1 percent of all cases in the County/5 and many, if not most, of 
these involve defendants already in custody. 

Following the arrest, the case is processed through the station 
house routine of booking, fingerprinting, mugging, perhaps some in
terrogation and further investigation, and the preparation of a va
riety of police reports. Of course, during this post-arrest police 
procedure, it might be decided that there is not enough evidence of 
the crime or of the defendant's guilt to justify prosecution; nearly 
one-third of all persons arrested on felony charges in Los Angeles 
are never prosecuted for anything.16 If the police conclude that a 
case is insufficient, they have the statutory authority to release the 
defendant.U However this power is not widely used by the police 
agencies in the County. Instead, the practice in many police depart
ments is to insist that cases be closed not by a release but .by a 
refusal of the District Attorney to issue a complaint.18 

Unless the defendant is released, the next step is for the police 
to seek a criminal complaint. In the City of Los Angeles, as well as 
other parts of the County, there are two distinct prosecutorial 
agencies-the District Attorney for felony cases and the City At
torney for misdemeanors. Therefore, unless the police decide that 
the case is proper only for misdemeanor prosecution and go initially 
to the City Attorney, the officers responsible for the case will go to 
the District Attorney's office. 

An officer seeking a complaint is assigned in what is supposed 

15 See note 155 infra. 
16 1968 CRIME IN CALil'oRNIA, supra note 5, at 78. 
11 CAL. PENAL ConE § 849(b) (West 1970). 
18 The practice is difficult to document because the Bureau of Criminal Statistics 

lumps all cases in which no prosecution ensues under the heading "police disposition
released." See, e.g., 1968 CRIME IN CALIFORNIA, supra note 5, at 78. From an inspection 
of other statistical tables and the cryptic textual explanation provided by the Bureau 
of Criminal Statistics, it seems obvious that this figure includes both releases by 
police under Penal Code § 849(b) as well as instances of refusal to prosecute by the 
District Attorney. However, some indication of the proportions of each class of 
release may be gleaned from statistics for 1967. In that year there were 20,615 felony 
arrestees released in Los Angeles. 1967 CRIME IN CAI.Il'ORNlA, mpra note 5, at 76. 
During that same year the complaint section of the District Attorney's office refused 
to issue complaints in some 15,090 cases in which they were requested, although it is 
not clear whether these statistics include action by branch offices of the District At
torney or are limited to action taken by the central office. Dist. Att'y, Complaint 
Department Statistics, 1968 (unpublished, copy in authors' files) . One can also 
assume that some of the felony arrests result in releases because the police decide to 
seek and fail to obtain a misdemeanor complaint by prosecutorial agencies other than 
the District Attorney. Although not conclusive by any means, these figures strongly 
suggest that prevailing police policy favors closing of cases by refusal of the District 
Attorney to issue a complaint. Apparently the pollee in Chicago follow a similar 
practice. Chicago Study, mpra note 3, at 470 n.21. 
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to be a random fashion to one of a group of deputy district attorneys 
whose function is to exercise the prosecutorial discretion of the 
District Attorney's office.19 The stated policy of the office is that 
only deputies with a substantial amount of experience are per
mitted to serve as complaint deputies. The extent to which this 
policy is carried out in practice is a subject of conflicting opinions 
by various informants. Perhaps the most accurate description of 
the facts is that while this assignment practice is generally followed 
there have been at least some cases in which relatively inexperienced 
lawyers have functioned as complaint deputies. 

Normally, the complaint deputy reads the police reports, inter
views the officers and makes his decision. He may decline to issue a 
criminal complaint, or suggest further investigation before a com
plaint will issue, or recommend misdemeanor prosecution. Although 
this prosecutorial screening is discussed in more detail later in a 
comparison with the screening function of the preliminary hearing,20 

there are two aspects of the complaint deputy's job which deserve 
mention here.21 

One is the selection of cases for special handling at the pre
liminary. Normally, the deputy district attorney who will prosecute 
the case at the preliminary does not see the case file until is it handed 
to him in the courtroom on the day of the hearing. However, there 
are a few cases in which the notoriety of the charge or the com
plexity of the facts or legal problems necessitate that the case be 
assigned to a deputy at an earlier time to permit more thorough 
preparation. It is the responsibility of the complaint deputy to spot 
such cases at the time he issues the complaint. Such cases are called 
"specials." 

A second aspect of the complaint deputy's job involves his re
lationship with the police. Quite often where the police have decided 
that they do not have a case, the officer will simply hand the papers 
to the complaint deputy with the comment: "This one is a 'reject'." 
This is tantamount to a request that no complaint issue.22 In such 
cases, most complaint deputies will not bother to read the reports 
but simply process the case as if it had been declined on the basis 

19 For a general survey of prosecutorial discretion, see A.B.A. STUDY, sufn'a 
note 3, at 154-72. For a useful, but somewhat dated, description of the complaint 
issuing process in the office of the Los Angeles District Attorney, see Klein, District 
Attorney's Discretion Not to Prosecute, 32 L.A. BAR BtTLL. 323 (1957) [hereinafter 
cited as Discretion Not to Prosecute]. 

20 See text accompanying notes 121-50 infra. 
21 For an examination of the complaint-Issuance process in one class of cases, 

see MarijuaM Project, sujwa note 12, at 1544-54. 
22 See text accompanying note 142 Infra. 
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of prosecutorial judgment.28 Estimates of how many "rejects" are 
presented to the complaint deputy tended to vary, with some infor
mants claiming that the vast bulk of the cases in which no complaint 
was issued are the result of police rather than prosecutorial screen
ing.24 Most were in agreement, however, that gross statistics about 
the number of cases in which a felony complaint is refused by the 
District Attorney's office tend to give a misleading impression of the 
extent of prosecutorial screening because the statistics fail to recog
nize the phenomenon of the police requested reject. The importance 
of this misleading impression will become more apparent when the 
screening function of the preliminary hearing is considered.25 

Once a decision is made to issue a felony complaint, the deputy 
initiates the mechanism by which the file is prepared, the complaint 
typed, and the case placed on the calendar for the defendant's initial 
appearance before the magistrate. Although the exact contents of 
the trail of paper that leads from the police report to the judgment 
of conviction merits little concern here, it is important to bear in 
mind that it is the file which gives whatever continuity there is to 
the handling of the case for the prosecution. A case is not prosecuted 
by one man from start to finish but is run much more like a relay 
race with the file, rather than the baton, being handed from man 
to man.20 O~e obvious ramification of this relay is that the com
plaint deputy may lrave a significant impact on the decision in the 
case not only by the decision to prosecute or not, but also by what 
information he chooses to elicit from the police and record in the file. 
For example, if he fails to record the existence of a piece of evidence, 
another deputy will not be able to use it in the prosecution and may 
in good faith reply to the defense attorney either in discovery or in 
negotiations that such evidence does not exist. As a result the de
fendant may choose a course of conduct, such as a guilty plea or a 
demand for a jury trial, in ignorance of the true facts. The same may 
be true of bail motions, motions to suppress and even of sentencing. 

Under California law, the defendant's initial appearance for 
arraignment on the complaint must take place promptly after ar
rest.27 Other than compliance with the statutory mandate, very little 
is accomplished by the initial appearance as it is presently con-

28 At one time the deputy was required to write an opm10n justifying each 
rejection, a practice now abandoned. Discretiotl Not to Prosecute, S11pra note 19, at 324. 

24 Cj. statistics discussed in note 18 supra. 
25 See generaUy text accompanying notes 180-318 infra. 
2 6 This process is discussed in more picturesque detail in the context of a 

"typical" prosecution in L.A. Study, supra note 3, at 4-25. 
27 CAL. PENAL CooE § 849 (West Supp. 1971). See generally CoNT. Eouc. BAR, 

CAL. CRIM. LAW PRACTICE § 3.58 (1964). 
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ducted.28 Under the Penal Code and the cases, the magistrate is 
supposed to advise the defendant of his various statutory and con
stitutional rights, apprise him of the nature of the charges against 
him, and make some provision for counsel by allowing the defendant 
time to retain counsel, by appointing counsel or by taking a waiver 
of counsel.29 The cases and statutes would suggest that the initial 
appearance is of some significance because of the options available 
to the defendant to waive the preliminary hearing or to plead guilty 
and have his case certified to the superior court for sentencing.30 The 
fact is that in Los Angeles County the preliminary is almost always 
held.31 Our observations revealed not a single case of a waiver of the 
preliminary.82 The use of guilty plea and certification in Los Angeles 
as the path to the superior court has been declining from 4.4 percent 
in 1966 to 2.9 percent in 1967 and 1.2 percent in 1968.83 During the 
same period of time, the number of certifications on guilty pleas in 
the rest of the state remained at just over 18 percent of all felony 
prosecutions.84 

Given the cost of the preliminary hearing and the fact that it 
is usually thought of as a device to assist the defendant, one might 
suppose that courts would exert pressure on the defendant to plead 
at the initial appearance and to waive the preliminary in cases where 
he was unwilling to plead.85 However, both the guilty plea and the 

28 One of the leading practice manuals suggests that the functions of the ar
raignment are: (1) to insure that the accused is correctly identified; (2) to inform 
him of charges and his right to counsel; (3) to protect hlm from unlimited de
tention. The author states that counsel can do the following: (1) make objections 
to the complaint or arrest warrant; (2} raise search-and-seizure issues; (3) waive the 
preliminary; (4) move to reduce bail; (S) move to disqualify the magistrate. See 
CONT. Enuc. BAR, CAL. CRIM. LAW PRACTICE §§ 3.56, 3.63 (1964). As the text to 
follow will demonstrate, few of these functions need be accomplished at this stage 
and in practice most of them are performed at other times. 

29 CAL. P ENAL CODE § 858 (West 19?0}. See generally H. BAIDA, MAGISTRATE's 
MANUAL: PRELIMINARY EXAMINATIONS (2d ed. 1961) [hereinafter cited as MAolS
TRATE'S MANuAL]; A.B.A. STUDY, m pra note 3, at 58. 

80 CAL. PENAL CODE §§ 859-60 (West Supp. 19?1). The argument that these 
sections were implicitly repealed by Penal Code § 738 (requiring a preliminary exami
nation prior to the filing of an information) was made and rejected in People v. 
Connor, 229 Cal. App. 2d ?16, 40 Cal. Rptr. 603 (3d Dist. 1964). 

Sl Of course, in Los Angeles as elsewhere a large chunk of the criminal prose
cutions are in juvenile court where there is no right to either a grand jury indictment 
or a preliminary hearing. See In re T.R.S., 1 Cal. App. 3d 1?8, 81 Cal. Rptr. S74 
(1969). 

82 According to the District Attorneys office, there were 23 waivers of preliminary 
hearing in 1967, while 14,535 cases did go to preliminary hearing. L.A. Dist. Att'y, 
Preliminary Section Statistics, 1968 (unpublished, copy in author's files). One of our 
observers reported seeing a public defender talk a defendant out of waiving his 
preliminary hearing. 

S3 1968 CRIME IN CALIFORNIA, supra note 5, a t 90; 1967 id. at 92. 
34 Id. 
3!i Unlike Los Angeles, where the rate of waiver of the preliminary was relatively 

,. 
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waiver of the preliminary require the approval of the District At-
~ torney3° and in most cases it is the policy of the Los Angeles office 

to refuse to agree to either of these methods of avoiding the prelim
inary.87 One reason for customarily refusing guilty pleas at the 
initial appearance is the prosecutor's anticipation of subsequent plea 
bargaining. While the question of plea bargaining will be discussed 
later,88 for present purposes it is enough to note the ease with which 
a plea at this very early stage can be withdrawn later or made the 
subject of a successful collateral attack. Thus it is not surprising 
that the prosecutor feels that obtaining such a plea at the initial 
appearance is not a valuable expenditure of time and effort. Further
more, some prosecutors feel that defense counsel usually want to 
plead guilty at this stage for tactical purposes that deserve little 
assistance from the prosecutor. 

The reasons for opposition to a waiver of the preliminary are 
a bit more complex. First, most prosecutors view the preliminary as 
a valuable discovery tool for themselves as well as the defense. 
Second, given the advantages the defense is supposed to reap from 
the preliminary, most prosecutors become suspicious when the de
fense is willing to forego these benefits.89 This suspicion encompasses 
both possible incompetence of counsel at one extreme to some de-

slight, see note 32 mpra, the rate of waiver of preliminary hearing was significant 
elsewhere: 72 percent in Detroit; 6 7 percent in Kansas City; over 90 percent in 
Milwaukee. A.B.A. STUDY, supra note 3, at 110. There are a number of explanations 
for this variance. One is the absence of counsel at the preliminary. Another is a 
doctrine of implied waiver by pleading to the complaint. Yet a third is a feeling that 
the preliminary hearing is not much of a benefit to the defendant. Id. at 111-19. It 
was also discovered that the police and courtroom attaches exert a good deal of 
pressure upon the defendant to "persuade" him to waive. Id. at 120-23. However, if 
one reads carefully the description of the impact of procedural innovation on the rate 
of waiver, id. at 123-32, he might well conclude that local traditions, habits and 
customs are equally influential in determining the extent of use of the preliminary 
hearing. It is interesting in this regard to note that at one time in California there 
appears to have been a widespread use of waiver. See Ex parte Walsh, 39 Cal. 705 
(1870). Following the adoption of the information system, the California Supreme 
Court suggested that the constitutional provision made the preliminary hearing a 
jurisdictional requirement that could not be waived by the defendant. Kalloch v. 
Superior Court, 56 Cal. 229 (1880). The statute was not amended to permit waiver 
until 1923 but by that time the practice of always holding the preliminary may have 
become too deeply imbedded in prosecutorial practice to be effected by the statutory 
change. In re Gregory, 86 Cal. App. 10, 260 P. 320 (1st Dist. 1927). 

so CAL. PENAL ConE§§ 859 (a), 860 (West Supp. 1971). 
87 See, e.g., 1 CONT. Eouc. BAR, CAL. CRIM. LAw PRACTICE § 6.4 (1966). 
88 See text accompanying notes 265-68 infra. 
89 This view is confirmed by an examination of the considerations the defe.nse 

is advised to take into account in deciding whether or not to attempt a waiver. 
See, e.g., 1 CONT. Eouc. BAR, CAL. CRIM. LAw PRACTICE § 6.4 (1966); 5 AM. ]UR. 
Trial-s 33-34; CRIMINAL DEFENSE TECHNIQUES § 8.11 (R. Cipes ed. 1970). But see 
E. BARRETT PRETTYMAN FELLOWS, THE PRELIMINARY HEARING lN THE DISTRICT OF 
CoLUMBIA 7-8 (1967) (states that preliminary should never be waived). 
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vious strategical ploy at the other. These two reasons were those 
most often advanced by prosecutors themselves.40 There may be 
other motivations which they were less willing to acknowledge. One 
of these is the pervasive use of the submission on the transcript 
(S.O.T.) in Los Angeles County. Obviously, if there were no pre
liminary hearing, there could be no later agreement to go to trial 
on the transcript of that hearing. At least as important are all of the 
advantages that accrue to a bureaucratic organization in having all 
of its business travel down the same assembly line. It is simpler 
to devise a rule that says, "We never permit waiver of the pre
liminary," than one which outlines the situations in which such a 
waiver should be accepted. It is also one that is more simply policed. 
Given the potential for incompetence or corruption,41 it is not sur-
prising that these kinds of rules are felt necessary and, given the 
ego needs of lawyers, one would not expect a ready acknowledgment 
of either the existence of or the reasons for such rules. 

Since the traditionally envisaged functions of the initial ap
appearance seem relatively unimportant, it is appropriate to describe 
what does take place at the initial appearance. Where the defendant 
is present with retained counsel, it is customary to waive reading 
of the complaint and advice of rights. The case is then scheduled 
for a preliminary hearing at the convenience of counsel. In rare 
cases, bail motions may be made as well. 

For those defendants who do not have counsel, the public de
fender is appointed to represent them. For reasons of judicial 
economy this is done routinely and without any inquiry into the 
indigence of the defendant or of his desire to represent himself. 
Since the Penal Code seems to require the presence of counsel before 
a date is set for the preliminary hearing,42 permitting the lawyerless 

40 A further reason may have been uncertainty with respect to the impact of 
a 1951 amendment to the Penal Code which seems to make the holding of the pre
liminary mandatory. See note 30 supra. 

41 The reluctance to discuss this problem exhibited by some prosecutors bor
dered, we thought, on the pathological. At least one prior incumbent was indicted 
for activities in connection with the office. See R. MoLEY, PoLITics AND CRIMINAL i· 
PROSECUTION 85 (1929). See also D. Beecher, A Study of the Office and Problems 
of the District Attorney of Los Angeles County 11, 13-14 1931 (unpublished, copy 
in U.CL.A. Law School Library). Criticism of some of the practices of the office 
by news media led to an investigation by the Attorney General in 1956. See F. 
EKERSON & H. BRERETON, REPORT OF SURVEY OF .ADMINISTRATION OF ]USTICE IN 
Los ANGELES CoUNTY (1956). Within the last year a local attorney was indicted for 
claiming he could avoid a potential prosecution by bribing members of the prose-
cutor's staff. As touchy as some people in the office were about the subject, we find 
it hard to believe that some of the rules and policies we discovered were not 
motivated by a desire to avoid not only actual corruption but anything which might 
support a charge of wrongdoing. 

42 CAL. PENAL CoDE § 859 (b) (West Supp. 1971). 
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defendant a continuance to obtain counsel would mean another ap
pearance. Furthermore, there is a common notion among judges 
that such continuances to obtain counsel are simply a delaying 
tactic. If a policy of appointing a public defender and setting a date 
for the preliminary is followed, the defendant is under some pressure 
to obtain counsel by the date of the initial appearance, because if he 
shows up at that time without counsel, he gets the public defender, 
not delay.48 As for the defendant who wishes to represent himself, 
pursuant to the California decisions holding that he has a right to 
do so, the general attitude of magistrates seems to be that the right 
only applies at trial.44 In any event, obtaining a valid waiver of 
counsel is a ticklish and time-consuming operation, while if the 
public defender is appointed the judge has no need to talk to the 
defendant. 

The meaning of "representation by the public defender" should 
be discussed at this point. The office of the Los Angeles County 
Public Defender is one of the oldest and largest organizations of its 
kind in the country.411 Since the majority of criminal defendants are 
unable to afford counsel, most of them will have the public de
fender as their lawyer. This means that in most criminal cases one 
sees large bureaucracies handling both sides of the case. For reasons 
that may or may not justify the practice, the public defender has 
organized the defense in the same assembly-line fashion that char
acterizes the prosecution.46 This means that at each stage of the 
proceedings the defendant will see a different member of the public 
defender's office playing the role of "his attorney." Though it is not 
the function of this study to evaluate the respective merits of this 
"zone defense" as against the "man-to-man" system used in other 
large defender organizations/7 one cannot ignore the way in which 
this organization of the defense affects the operation of the pre
liminary hearing.48 

At the initial appearance, representation by the public de
fender is the responsibility of a calendar deputy. All of the de
fendants who have not retained counsel are assembled in a group 

48 This strategy of applying pressure to the defendant appears to have been ap
proved in People v. Terry, 57 Cal. 2d 538, 370 P.2d 985, 21 Cal. Rptr. 185 (1962). 

44 See, e.g., People v. Collom, 268 Cal. App. 2d 242, 73 Cal. Rptr. 707 (2d Dist. 
1968). 

411 See generally Cuff, Public Defender System: The Los A11geles Story, 45 MINN. 
L. REv. 715 (1961). 

46 See text accompanying note 26 supra. 
47 See, e.g., Comment, Client Service in a Defender Organization: The PhiJa

delphw Experience, 117 U. PA. L. REv. 448 (1969). 
48 Cj. United States ex rel. McCoy v. Rundle, 419 F.2d 118, 119 (3d Cir. 1969) 

(Freedman, J ., concurring). 
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and the presiding judge introduces the calendar deputy to the defen-
dants and tells the defendants that he is appointed to represent them .-
"in these proceedings." At this point the court is turned over to the 
calendar deputy. The judge remains on the bench but conducts other 
business at the side bar while he waits for the calendar deputy to 
complete his task. 

The public defender reads the name of each defendant, in
quires if that is his true name, and summarizes the contents of the 
complaint, using legal jargon. He advises the group, en masse, of 
their right to counsel in what is apparently a memorized formula.49 

He asks if there is any defendant under eighteen years of age to 
make sure that no juvenile court cases have slipped in. He then turns 
to the judge and waives a reading of the complaint and further 
advice of rights. The judge sets bail from a schedule and fixes the 
date for the preliminary hearing. The calendar deputy records the 
date on a copy of the complaint and gives it to the defendant, and 
the proceedings are concluded. 

With rare exceptions, the public defender does not counsel with 
his "client" with respect to his case. Since there is no contact be
tween attorney and client in the period after the initial appearance 
and prior to the preliminary hearing, the public defender's office 
appears at the preliminary hearing without knowing any more about 
the case than one could glean from a reading of the complaint.150 

The client does not seem to gain anything else from the initial 
appearance. If he does not know what he was arrested for, it is 
doubtful that the hasty recitation by the calendar deputy is going to 
be particularly enlightening. Furthermore, if he is ignorant of his 
constitutional rights, he will learn more about them from an inter-

49 'You are charged with a felony, a serious crime. You have the right to 
be represented by an attorney of your choice at all stages of the proceedings 
and you should make every effort to secure the services of your own private 
attorney. If you cannot afford the services of a private attorney, an attorney 
representing the Public Defender will appear with you. As your attorney I 
advise you not to discuss the case with anyone except your attorney. Do not 
discuss your case with the police, the District Attorney, or the press. All 
inquiries about your case should be directed to your private attorney or the \' 
Public Defender. 

'The court will set your bail, and the date and time for your preliminary 
bearing. I will write the date and time for your preliminary hearing in the 
upper right corner of this complaint that has been filed against you and I 
will give you a copy of the complaint at the end of this proceeding. The 
complaint will contain the charges against you and the date when the charges 
are alleged to have occurred.' 
1>0 The Jack of preparation by the Public Defender is quite ironic since one of 

the strongest arguments in favor of the defender system is that it is supposed to en
able the needy defendant to obtain assistance during line-ups, police interrogations 
and at an early stage in the formal prosecution of the case. See D . 0Axs, THE 
CRIMINAL JusTicE ACT IN THE DISTRICT CoUl!TS 110-12, 134, 265 (1969) . 
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rogating police officer than he is told by the public defender.111 In 
short, the initial appearance offers the defendant nothing but further 
evidence of the Kafkaesque nature of the criminal justice process. 

This leaves setting of the date for the preliminary as the only 
thing accomplished at the initial appearance. For those who are rep
resented by the public defender, that date is automatically fixed by 
the magistrate exactly one week from the day of the initial appear
ance. One may wonder why it is necessary to bring the defendant 
into court for this limited purpose.52 

On the date set for the preliminary hearing, the case is placed 
on the calendar of Division 40 of the Los Angeles County Municipal 
Court. It is then assigned out of the master calendar division to one 
of the courts in which preliminaries are held.63 This assignment 
determines not only the identity of the magistrate but also the prose
cutor and defense counsel, since normally a single deputy district 
attorney and deputy public defender are assigned to each magis
trate's court and they handle all of the cases that are sent to that 
courtroom for preliminary hearing.54 

It is useful to pause at this point to briefly consider the quality 
of lawyering at the preliminary. The prosecution and defense of 
criminal cases does not attract, by and large, the most qualified 
lawyers. In Los Angeles very few graduating law students look upon 
practice in the criminal courts as anything more than a necessary 
and temporary employment, marking time while they collect the 

Ill See Miranda v. Arizona, 384 U.S. 436 (1966). 
52 The function of the initial appearance was not a part of our study, but we 

were struck by the fact that in all probability the adoption of the McNabb-Mallory 
Rule in California would be an insignificant gesture for those who could not afford 
bail or private counsel. The California Supreme Court threatened to adopt the rule 
in People v. Powell, 67 Cal. 2d 32, 60, 429 P.2d 137, 59 Cal. Rptr. 817 {1967). 

G3 At the time of our study approximately 10 percent of the judges of the Los 
Angeles Municipal Court worked full time on preliminary bearings. In the Hall of 
Justice where most of our observations took place there was a Presiding Judge sitting 
in Division 40, the Master Calendar Division for preliminary hearings. In addition to 
calendaring and arraignments, this judge issued search and arrest warrants and when 
time permitted would conduct preliminary hearings. However, the bulk of the hear
ings were handled in five other divisions. Four were in the Hall of Justice, the 
other was across the street in the old Hall of Records. In addition there were 
several courts in the main courthouse available for preliminary hearings on busy 
days. If one can judge from the number of cases assigned to these overflow divisions 
during the time we observed the Master Calendar Division, apparently these courts 
spend a substantial amount of time bearing preliminaries. 

54 There were some exceptions to the random assignment of cases to the various 
divisions. Cases where the defendant is on bail, wbich tended to be cases where there 
was retained counsel, were usually assigned to the courts away from the Hall of 
Justice since it was more convenient to send them in preference to transporting 
prisoners in custody. In addition, cases selected by the prosecutor for special prepa
ration were sent to the court serviced by the prosecutor who had prepared them. 
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experience and the knowledgeability to obtain a job with more status 
and better pay.1115 However, beginning salaries in both offices are 
quite competitive with other jobs available to beginning attorneys, 
both offices recruit at the major law schools, and as a result they 
tend to get graduates who are more talented than is the case in 
some places." It was our judgment that there were about as many 
good young lawyers in the office of the District Attorney as there 
were in the public defender's office. However, by the time these 
new recruits reached the point of appearing for their respective 
offices at the preliminary, it appeared that the young prosecutor 
clearly had an advantage over his contemporary on the side of the 
defense. 

In part this was because of more experience. In the prosecutor's 
office there are a number of tasks of less importance than prelimi
nary hearings to which the new attorney can be assigned to get his 
feet wet: for example, prosecuting misdemeanors such as traffic 
cases in those parts of the County where there is not another prose
cutorilll office. For whatever it is worth, the prosecutor at the pre
liminary hearing is more likely to have had such experience than 
the public defender. 

The prosecutor at ·the preliminary also has the edge in training 
and supervision. Given the inadequacies of most law school cur
ricula with respect to the criminal process, few graduates come into 
either office knowing much about either doctrines or practices in 
this increasingly sophisticated and fast-changing field. The office of 
the District Attorney has a training program for its new recruits, 
an elaborate and detailed operations manual, and a regular flow of 
bulletins from the office of the Attorney-General. It exercises close 
supervision over new lawyers. The young prosecutor, then, does get 
some education before he handles preliminary hearings. 

In contrast, at the time of our observations, the public de-

! .,.. 

fender had no formal training sessions, no office manual, no bulle- .._ 
tins to update what little knowledge the graduate might have of 
constitutional decisions. Only the most perfunctory kind of super-
vision was exercised over the new lawyers assigned to preliminary ~, 
hearings.111 Thus any education which the new public defender got 

GG This conclusion is based on conversations with past and present U.C.L.A. 
students as well as prosecutors and public defenders we met during the study. Even in 
this era of supposedly greater law student concern for the poor, the number of 
students who will admit to planning a career in the criminal law is small. 

GO See Meglio, Comparative Study of the District Attorneys Offices in Los Angeles 
and Brooklyn, 5 THE PROSECUTOR 237, 238 (1969) (the starting salary is $992 per 
month). 

51 This may have been due to the understaffing of the public defender's office 
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was likely to be by osmosis, office scuttlebutt, or by study on his own 
time. Some of them relied on materials prepared by and for prose
cutorial agencies to keep them up to date on new developments.158 

On the day of the preliminary hearing, except in those cases 
designated as "specials" by the District Attorney, the police officer 
in charge of the case takes the file from the calender deputy district 
attorney, picks up any physical evidence, and, rounding up the 
witnesses in the case, shepherds them to the courtroom to which the 
case has been assigned for the preliminary. The investigating officer 
turns over the file and the evidence to the prosecutor assigned to 
the division. The prosecutor examines the worksheet prepared by 
the complaint deputy which contains a brief synopsis of the charge, 
the evidence, and notations as to any problems the complaint deputy 
saw when he reviewed the case. The prosecutor then reads the 
police reports. If these raise any questions, he will discuss them with 
the investigating officer or, on rare occasions, with civilian wit
nesses. Though some of the prosecutors seemed to routinely speak 
with each of the witnesses, the conversation was usually quite brief 
and nothing like what the practice manuals suggest is the "proper" 
method of preparing witnesses to face examination.150 

At the same time, the deputy public defender assigned to the 
division begins his preparation, picking up the name of the defen
dant, the case number, and the charges from the clerk's docket sheet, 
then sitting down with the defendant for a brief interview. This 
begins with inquiries designed to verify indigency and includes ex
planations of the proceedings, as well as eliciting the defendant's 
version of the facts. The whole interview is extremely brief, usually 
lasting between five and ten minutes. Most defenders seemed to 
place more emphasis on the other aspect of their preparation: read
ing the prosecutor's file. 

One who has read appellate cases on discovery or who has 
talked to supervisors in the prosecutor's office, would still be some-

at the time of our survey. It was, however, often justified by defenders on grounds 
of the greater "professionalism" in the office. Several informants implied that the 
existence of policy guidelines and required training for deputy public defenders would 
be a demeaning compromise of their professional independence. 

118 Many of them referred to a manual on search-and-seizure prepared and pub
lished by the Attorney-General, but most of them had not learned of other sources 
of information, such as The Criminal Law Bulleti11 or Tile Criminal Law R eporter. 
Though it was not uncommon to see diligent private counsel reading advance sheets 
during delays in court, we never saw public defenders and prosecutors usc their spare 
lime in this fashion, no doubt because budgetary limitations did not permit sufficient 
copies of these publications for the use of individual deputies. 

150 Lack of prosecutorial preparation is common in other states as well. See A.B.A. 
STVDY, supra note 3, at 68. 
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what surprised by the generally wide-open discovery practiced at 
this level. Not only did the prosecutors at the preliminary not insist 
on formal discovery motions, they did not even require the public 
defender to obtain permission to inspect the file. In many cases the 
defender simply walked over to the prosecutor's side of the counsel 
table, picked out the file he wanted and examined it. Discovery at 
the preliminary hearing is discussed in greater detail later,60 but 
note here that since no record is made of the results of this informal 
inspection, it is useful only to the deputy public defender conduct
ing the preliminary. Anything he learns will be passed on up the 
line only to the extent that it later is reflected in his examination of 
witnesses at the hearing. Discovery through inspection of the file 
has the result that the contents of the file as assembled by the com
plaint deputy not only shape the case for the prosecution but may 
have an impact on the defense as well. 

It needs to be emphasized how inadequate the defense prepa
ration must be in public defender cases; it has been held by one Cali
fornia appellate court that a defendant whose attorney made his 
defense after only the kind of hurried conversation we have here 
described was, for the purpose of deciding whether the transcript of 
the preliminary could be used as evidence against him at a subse
quent trial, considered to be unrepresented by counsell 61 

The discussion so far has focused on factual preparation, be
cause, except in cases designated "specials" by the prosecutor, there 
is never any legal preparation on either side. Once or twice we ob
served defenders ask for a continuance to research a constitutional 
question over the lunch hour. With these exceptions, any legal ar
guments that arose were disposed of without consulting authorities. 
This is significant in light of (a) the relative inexperience of the 
public defenders who handle preliminaries62 and (b) the number of 
cases in which legal issues are the only important ones.63 

60 See section IV (A) of the article to appear in 18 U.CL.A. LAW REviEw, 
Issue 5. 

61 People v. Gibbs, 255 Cal. App. 2d 739, 63 Cal. Rptr. 471 (3d Dist. 1967). 
Most of the public defenders assigned to preliminaries were, in the words of one 
astute judge, "pea green.'' In some cases this lack of experience was obvious. The 
explanation of the public defender's spokesman for this phenomenon was that "they 
have to start somewhere." This comment must be read in light of the general attitude 
that the preliminary hearing is probably not any more important to the public 
defender than traffic cases are to the prosecutor. This attitude appears callous only 
if one views the preliminary hearing as a significant part of the process-a view we 
came to only after much study. 

02 See note 57 & accompanying text supra. 
63 See, e.g., section IV (D) of this Article to appear in 18 U.C.L.A. LAw REVIEw, 

Issue 5, where the function of the preliminary hearing as a forum for adjudication 
of constitutional issues is discussed. 
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The foregoing description of the preparation for the preliminary 
hearing makes it appear more systematical and rational than it is 
in actual practice. The public defender and the prosecutor will al
most always be preparing several cases at the same time. There will 
be numerous police officers, witnesses, defendants and courtroom 
attaches under foot, interrupting the attorneys' preparation with 
questions. Where there are multiple defendants, there may be some 
scrambling for the file. Both sides will be constantly harassed by 
the clerk to hurry along with their preparation because the judge is 
anxious to get started. In short, it is a tribute to counsel on both 
sides that there is not a good deal more fumbling about in the 
hearing. 

When the lawyers are prepared, the magistrate takes the bench 
and the preliminary hearing begins with a calling of the case. Some 
magistrates make a practice of reading to the defendant a recital 
of his constitutional rights. This might appear as a superfluous 
ritual to the observer who does not know what goes on at the initial 
appearance. Sometimes the recital was prefaced with remarks which 
suggested that the magistrate felt that the defendant had already 
been advised and that he would be advised again in the future but 
that the magistrate would advise him nonetheless as a precautionary 
measure.64 Other magistrates would simply inquire if counsel had 
advised the defendant of his rights, relying on the stock and, so far 
as we could tell, often false reply that he had.65 

At this point defense counsel often moved for the exclusion of 
prosecution witnesses, a move that makes more sense at this stage 
than it often does at trial.66 The magistrate has the power to both 

64 Defendants are typically advised of the following "rights": (1) The right to be 
represented by an attorney at all stages of the proceedings ; (2) The right to a speedy 
and public trial; (3) The right to be confronted by and to cross-examine the wit
nesses testifying against him; ( 4) The right to the compulsory process of the court 
to subpoena witnesses on behalf of the defendant; (S) The right to be released upon 
reasonable bail pending trial; (6) The right to testify in his own behalf, but the 
defendant cannot be compelled to be a witness against himself. However, if the de
fendant does testify, he then may be cross-examined by the People; (7) If the 
defendant is held to answer and an Information is filed against him in the superior 
court, he is entitled to a trial by jury or a trial by the court without a jury if the 
District Attorney consents. 

65 A refreshing exception was the magistrate who told our observer that the 
most important function of the preliminary hearing judge, as well as of all courts, 
was to protect the constitutional rights of citizens. He always went through the ad
vice of rights as if it were the most important thing he had to do that day, an 
exercise which we judged did much to make proceedings in his court more dignified 
than in some other courts. 

eo See CRIMINAL DEFENSE TEclm:IQUES § 8.10 (R. Cipes ed. 1970); 1 CoNT. 
Eouc. BAR, CAL. Ctuu. LAw PRACTICE § 6.8 (1966). It is ironic that at the pre
liminary hearing in court the defendant gets virtually none of the protections ap-
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exclude and sequester witnesses, but few counsel made clear which 
they desired.67 In any event, even where the order did seem to in
clude sequestration, no one took the trouble to see that the sequestra
tion was enforced; several times police officers were seen in conver
sation in the halls with supposedly sequestered witnesses. 68 The 
motion to exclude is almost uniformly granted but it is of little use 
where the witnesses are, as in many cases, the investigating officer 
and his partner. Since the prosecutor is entitled to have the investi
gator remain, he simply calls the other officer first. One private 
counsel suggested an appropriate remedy for this practice by asking 
the court to exercise its power to control the order of proof and 
require the officer who would remain in the courtroom to testify 
first. The court denied the motion. 

The magistrate is also required, upon the motion of the defen
dant, to exclude the public, with certain specified exceptions, from 
attending the preliminary.69 One could justify a fairly extensive use 
of this power by analogy to the arguments which support the se
crecy of the grand jury.70 However, the defense seldom makes such 

plicable to police line-ups against practices that may distort identification. B11t cj. 
Coleman v. State, 5 Md. App. 65, 258 A.2d 42 (1969) . We saw one prosecutor, in an 
outlying court, point out the defendant, seated in the jury box with a group of 
prisoners, to an eyewitness during an interview prior to the preliminary. Cj. People 
v. Baxter, 7 Cal. App. 3d 579, 86 Cal. Rptr. 812 (2d Dist. 1970). 

67 CAL. PENAL CODE § 867 (West 1970) makes clear the distinction between the 
power of the judge to bar witnesses from the room until they have testified ("ex
clusion") and the power to order witnesses to remain separate from one another and 
to refrain from conversing with one another ("sequestration") . The usual motion made 
by counsel was simply to "exclude" though sometimes the judge would also admonish 
the witnesses not to talk to each other. 

68 The sequestration remedy also seems not to affect the animated conversations 
observed among witnesses while they were waiting in the Master Calendar Division 
for the case to be assigned out and in the preliminary hearing court prior to the 
time the hearing begins. 

69 CAL. PENAL CODE § 868 (West 1970). See also Annot., 31 A.L.R. 3d 816 
{1970) i B. WITKIN, CALIFORNIA CRIMINAL PROCEDURE §§ 141-43 (1963). 

70 The grand jury analogy however does not support a practice adopted by 
magistrates in two recent cases, one involving a superior court judge who stabbed 
his wife, the other a sheriff's deputy who murdered a burglary suspect. In both cases, 
after the defendants had been held to answer, the magistrate issued orders sealing 
the transcript and ordering the parties not to disclose what took place at the pre
liminary. Under the applicable statute, once the defendant is held to answer or in
dicted, a transcript must be filed with the county clerk. CAL. PENAL CODE §§ 868, 
938.1 (West 1970). Presumably, it is then a matter of public record since the only 
restriction upon disclosure set out in the statutes is a prohibition on disclosure 
until after an indicted defendant has been taken into custody. Id. Furthermore, the 
Code seems quite explicit in limiting the secrecy of the preliminary transcript to the 
time prior to the filing of an information in the superior court. ld. § 870. One may 
question whether a judge sitting as a magistrate has jurisdiction to order a sealing 
of the transcript and silence by the litigants. Although it is clear that upon dismissal 
of charges the magistrate loses all jurisdiction, see Bates v. Superior Court, 107 Cal. 
App. 2d 656, 237 P .2d 544 (4th Dist. 1951), there seem to be no cases holding 

I 
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a motion, except in sex cases, and the motion, when made, is 
usually made by private counsel, not the public defender.71 

With the preliminary motions out of the way, the magistrate 
proceeds to bear the testimony. By statute, the defendant bas the 
right to be present and cross-examine the witnesses.72 Tbis right is 
usually exercised quite vigorously, if not always effectively.73 Often, 
the cross-examination appears to be for purposes of discovery; some
times, however, it is designed to put into the record facts with re
spect to mitigation of the offense. The only regular exception to this 
vigorous exercise of the right of confrontatiQn and cross-examination 
is the practice of stipulation to the contents of expert testimony that 
would otherwise be needed to establish the narcotic nature of drugs 
seized or the identification of fingerprints or bandwriting.74 

With the exception of these rules, the Penal Code does not 
contain a very detailed descripti.on of the way in wbicb the pre
liminary bearing ought to be conducted. The rules of evidence are 
applicable in preliminary bearings and they are applied. In fact, a 
preliminary bearing looks very much like any other contested evi
dentiary bearing, contrary to the practice in some states of a trun
cated, informal and loosely structured rituai.711 

jurisdiction to cease upon holding the defendant to answer. See generally B. WITKIN, 
CALIFORNIA C!u:MmAL PROCEDURE § 146 (1963) . 

71 Although the statutory power to order a closed hearing requires a defense 
motion, several magistrates were observed to rely on an "inherent power'' to order 
a closed hearing at the request of the prosecutor. It is unlikely that many defendants 
would challenge this exercise of power since the prosecution could alternatively ac
complish secrecy merely by going to the grand jury. 

72 CAL. PENAL CooE § 865 (West 1970) . 
78 In the states in the A.B.A. STUDY, defense participation was so minimal that 

the preliminary was characterized as being more like an ex parte than an adversary 
proceeding. A.B.A. STUDY, supra note 3, at 65. Defense participation in Chicago 
seems to be somewhat broader in scope though much more truncated than in Los 
Angeles. Chicago Stl4dy, supra note 3, at 474. The practices in London and in the Dis
trict of Columbia are quite similar to defense practice in Los Angeles-vigorous cross
examination but rare use of the right to present evidence. London Study, supra note 
3, at 17-19; D.C. Study, supra note 3, at 95-99. For a discussion of cross-examina
tion strategy, see 5 AM. ]UR. Trials § 8 (1966); CRIMINAL DEFENSE TEcHNIQUES 
§§ 8-05 to -07 (R. Cipes ed. 1969) ; 1 CoNT. Eouc. BAR, CAL. CRIM. LAw PRACTICE 
§ 6.11 (1966). 

74 For an example of the usual form of the stipulation, see People v. Batiste, 
253 Cal. App. 2d 175, 61 Cal. Rptr. 129 (2d Dist. 1967). It has been held that such 
a stipulation is within the authority of trial counsel and does not require the consent 
of the defendant. /d. That holding may not be consistent with Brookhart v. Janis, 
384 U.S. 1 (1966). In the case of the public defenders the stipulation appears to be 
part of a general agreement with the prosecutor not to call such witnesses at the 
preliminary. Although some scientific evidence is impregnable not all police experts 
are omniscient. We observed, in some cases, stipulations to facts that we doubt could 
have withstood cross-examination-for example, that a chemist could tell by visual 
inspection that minute quantities of a green, leafy substance were in fact marijuana. 

7G A.B.A. STUDY, supra note 3, at 64. 
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It is the practice of the prosecution to put on a fairly complete 
case. The primary reasons for this practice are said to be preserva
tion of the testimony of witnesses and preparation of a transcript 
which may be used, in lieu of trial, as a basis for judgement in 
superior court.76 Though our informants suggested that in some 
cases the prosecution might hold back a witness, there was little 
evidence of this practice.77 However, in some cases the magistrate 
barred the prosecution from calling additional witnesses on the 
grounds that probable cause had already been established. 

The defense almost never exercised its right to call witnesses.78 

The policy of the public defender was not to put on a defense at the 
preliminary; 79 private counsel seemed to find this a wise practice as 
well. The few times in which witnesses were called by the defense 
were all instances in which cross-examination had been cut off as 
beyond the scope of direct, and defense counsel called the witness 
himself to get at the desired information on direct. Furthermore, 
although the Penal Code has elaborate rules governing testimony by 
the defendant at the preliminary hearing,80 we saw no case in which 
the defendant was called as a witness.81 Nor was there a case in 

76 Discretion Not to Prosecute, supra note 19, at 325 n.14. It should be recalled 
that submission on the transcript ("S.O.T.") is common practice. See text accompany
ing note 40 supra. In preserving testimony by calling witnesses at the preliminary, 
there is often at work one prosecutorial ploy which most defense counsel do little to 
offset. Quite often at the preliminary hearing it was obvious that police officers 
could recall the details of the case only after going over the police reports. Some 
officers would even carry the reports and a little card setting out the Miranda 
warnings to the witness box. By getting everything they want the officer to remember 
into the transcript of the preliminary hearing, then using the transcript of the pre
liminary rather than the police reports to prepare the officer for trial, the prosecution 
can shut off defense use of the reports at trial by invoking CAL. Evm. CoDE § 771 
(West 1966) . The failure of defense counsel to emphasize on the transcript the officer's 
hazy memory seems particularly indefensible in light of the number of cases sub
mitted on the transcript. 

77 In the few cases observed where it was obvious from the testimony that there 
were other witnesses who did not appear, usually such a witness was not available 
at the time of the preliminary. Several prosecutors agreed, however, that the police 
would sometimes conceal witnesses from the prosecutor to prevent discovery by the 
defense. In other states it is the practice of prosecutors to hold back most of their 
evidence. A.B.A. STUDY, supra note 3, at 67. 

78 CAL. PENAL CoDE § 866 (West 1970). The strategy of not calling defense wit
nesses is discussed in 5 AM. ]UR. Trials § 10 (1966); CoNT. EDuc. BAR, CAL. CRIM. 
LAw PRACTICE § 6.13 (1964); CRIMINAL DEFENSE TEcHNIQUES § 8.04 (R. Cipes ed. 
1969). 

79 In one case observed, a defendant on bail showed up in court with his wit
nesses in tow. The deputy public defender convinced him that it would be better if 
they did not testify until the trial. 

80 CAL. PENAL CODE § 866.5 (West 1970). 
81 In one case observed, a defendant was charged with possession of dangerous 

drugs. When the bottles of pills were introduced, each bore a druggist's label, in
dicating that they had been dispensed to the defendant pursuant to a prescription of 
a named physician, a fact which would have been a complete defense to the charge 

.... -
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which a defendant testified solely as to foundational matters on 
constitutional issues, even though such issues were frequently liti
gated at the preliminary and despite the fact that the United States 
Supreme Court has held such testimony inadmissible on the issue of 
guilt.82 

The time consumed in the preliminary varied greatly. The 
preliminary in one marijuana possession case lasted two and one
half minutes; a preliminary in a murder case took more than two 
full days.83 The typical preliminary ran somewhat over thirty min
utes; most magistrates would hear from six to ten preliminary 
hearings per day.84 On the basis of a limited sampling, we believe 
that preliminary hearings in other counties and in some branches 
within Los Angeles County tended to be disposed of in a much more 
summary fashion. 

After all of the evidence has been introduced, it is usual for the 
defense to move for a dismissaJ.85 It is difficult to understand what 
purpose the motion accomplishes since the magistrate is supposed to 
hold the defendant to answer only if there is sufficient evidence. 
Certainly none of the judges in the superior court viewed the motion 
a prerequisite to dismissing the information on the ground that the 
defendant was improperly held to answer. It may be that the motion 
is simply a way to indicate to the judge that the defense does not 
concede the sufficiency of the evidence and wishes to argue the point. 

In the majority of cases observed, there was oral argument by 
the defense and often responsive argument by the prosecutor. Some
times the argument was perfunctory, revolving perhaps on the 
inference to be drawn from the evidence or the degree of crime to be 

if true. The judge inquired of the prosecutor and the police whether they had 
checked with the druggist or the physician with respect to the authenticity of the 
labels, and was told that they had not. He urged the deputy public defender to put 
his client on the stand and the deputy responded in open court that it was against 
the rules of the office to put on a defense at the preliminary hearing. When the 
judge suggested that be get permission to do so in this case, the public defender made 
several futile phone calls, finding no one to authorize this step. When he still refused 
to put the defendant on the stand, the magistrate, obviously quite exasperated by 
this time, asked the defendant informally if a prescription was in fact the basis of 
her possession of the drugs. He then dismissed the case on the bas.is of her unsworn 
statement that the drugs had been dispensed pursuant to a prescription. 

82 Simmons v. United States, 390 U.S. 377 (1968). 
88 People v. McGautha, 70 Cal. 2d 770, 452 P .2d 650, 76 Cal. Rptr. 434 (1969), 

aff'd sub nom. McGautha v. California 91 S. Ct. 1454 (1971 ). 
84 In Chicago the average preliminary hearing takes 3-6 minutes. Chicago Study, 

supra note 3, at 474. In Michigan, Wisconsin, and Kansas the hearing lasts "con
siderably less than an hour." A.B.A. STUDY, supra note 3, at 79. In London hearings 
are hours in length. London Study, supra note 3, at 62-66. 

811 See 5 Au.. ]UR. Trrols § 11 (1966); CRIMINAL D EFENSE TEcHNIQUES § 8.02 
(R. Cipes ed. 1969). 
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charged. The more extended arguments were usually on constitutional 
issues. It was rare for the attorney to cite cases. Usually the argu
ments relied on "what everybody knows" about search-and-seizure 
or confessions, with the result that the constitutional issues were 
often resolved in a rough and tumble manner. The judges seemed 
to be more tolerant of argument than they were of other time-con
suming aspects of the preliminary. 

There is no requirement that the magistrate indicate the reasons 
for his decision to bind over or to dismiss. In cases where the issue 
is argued before the magistrate, the basis can sometimes be deter
mined from the magistrate's comments. One judge made a practice 
of explaining to the defendant why the decision to hold him was 
made and what it meant. If the case was dismissed because of an 
illegal search-and-seizure, he would explain to the police officers 
what they should or should not have done. Some judges state a 
basis for disposition that reflects less credit on the process.80 

Typically, the magistrate's decision holding the defendant to 
answer is expressed in the precise terms of the statutory require
ments.87 He sets the date for the first appearance in superior court, 
normally two weeks from the date of the preliminary. Unless there 
are bail motions, this marks the end of the preliminary. 

If the magistrate does not hold the defendant to answer the 
prosecution has no remedy by appeal or writ.88 It can, and some
times will, refile the case and try to get another magistrate to bind 
the defendant over. The prosecution can also process the case 
through the grand jury. 

Where the defendant is held to answer, he may attack the 
decision by a section 995 motion to quash the information.80 If this 
is denied, he can seek a writ of prohibition from an appellate court,00 

or raise the point on appeal from a subsequent conviction.91 In 
short, the system permits but does not require the defendant to raise 
the point by what amounts to an interlocutory appeal. Alternatively, 

86 We observed one occasion, and were told of others by disgruntled superior 
court judges, in which the magislrale disposed of vexing constitutional issues with 
the remark that be would bold the defendant to answer, leaving the constitutional 
issue to the superior court judge because "he gets paid more than I do." 

87 CAL. PENAL CODE § 872 (West 1970). 
88 This matter is explored at greater length below. See text accompanying notes 

319-29 infra. 
89 CAL. PENAL CoDE § 995 (West 1970). 
90 CAL. PENAL CoDE § 999a (West 1970) . 
91 People v. Hinshaw, 194 Cal. 1, 227 P . 156 (1924); People v. Perry, 271 Cal. 

App. 2d 84, 76 Cal. Rptr. 725 (1st Dist. 1969) . 

~· 
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the defendant may seek habeas corpus to test the legality of his 
commitment, though this is rarely done any more.92 

Having described the process by which the defendant reaches 
the preliminary hearing and sketched the common courtroom drama 
of the hearing, the functions of the preliminary hearing will be 
considered, beginning with the most important of these-the screen
ing out of cases not worthy of full felony prosecution. 

III. THE ScREENING FuNCTION 

Even weak cases have to get sent on. 

(A magistrate explaining why black actor Jim Brown was 
held to answer on felony charges arising out of an alterca
tion after a traffic accident.) 98 

It is highly unlikely that a trial jury of 12 citizens would ever 
unanimously agree beyond a reasonable doubt to convict the officer. 

(The District Attorney of Los Angeles County explaining 
why he would not seek an information against a police 
officer who killed an innocent citizen.) 94 

A. The Meaning of Screening 

In recent years, as legal scholars began to view the criminal 
process from different perspectives, it has been recognized that the 
notion of full enforcement of the laws is a myth.95 Not every person 

92 CAL. PENAL CoDE § 1487(7) (West 1970). A recent court of appeals decision 
holds that the defendant cannot invoke habeas corpus to review a denial of his 
motion to quash the information when the time to file the statutory writ of pro
hibition bas run. Guerin v. Superior Court, 269 Cal. App. 2d 80, 75 Cal. Rptr. 923 
(2d Dist. 1969). The court admits that if the ground for objection was that the 
commitment was not legal, the defendant could raise the point by habeas. But, the 
court holds, if the objection was that the defendant was committed without reason
able or probable cause-the proceeding by writ of prohibition is his sole remedy. 
The court rejects or distinguishes a line of contrary authority, choosing to rely 
instead on an inappropriate analogy to Penal Code section 996 which requires the 
defendant to make a motion to quash as a prerequisite to a later appeal based on 
errors at the preliminary. Though the court purports to explain the anomalous dis
tinction between the two parts of 995 as a legislative oversight, it fails to account 
for Penal Code section 1487(7) which explicitly authorizes habeas corpus on section 
995 grounds. The court treats the matter as one of statutory interpretation and does 
not consider whether the fourteenth amendment may affect the decision in any way. 

98 L.A. Times, Aug. 29, 1969, pt. II, at 8, col. 1. Brown was later acquitted of 
the charges by a jury after 30 minutes of deliberation. 

94 Id., Nov. 7, 1969, pt. I , at 3, col. 2. 
911 See, e.g., F . REMINGTON, D. NEWMAN, E KIMBALL, M . MELLI, & H. GoLDSTEIN, 

CRIMINAL JusTICE ADMINISTRATION 38-44, 275-92 (1969); L. HALL, Y. KAMlsAR, W. 
LAFAVE & J . IsRAEL, MoDERN CRIMINAL PROCEDURE 160-68, 736-60 (3d ed. 1969). 
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who is detected committing a violation of a penal statute is arrested 
and prosecuted for his violation. The process by which the system 
decides who shall be prosecuted and who shall not has been given 
the harmless sounding label of "screening."00 The word has been 
applied to a variety of quite different sorts of decisions, some high
minded, others bordering on the corrupt. When a policeman on the 
beat decides not to make an arrest, he "screens." When a magistrate 
refuses to issue an arrest warrant, he "screens." A district attorney 
who decides not to prosecute a case is "screening." A magistrate at 
the preliminary hearing is often described as performing a "screen-
ing" function. A grand jury that does not indict has "screened" out 
the case. The word is not, however, commonly applied to petit jury 
acquittals, mistrials, appellate reversals, refusals to extradite, and a 
variety of other decisions which may have the same consequences 
as the readily acknowledged screening decision. 

Given this imprecision of usage, it is helpful to outline some of 
the different functions that might be included within the meaning of 
the word "screening,m7 with particular attention to those meanings 
that might be connoted when applying the word to the preliminary 
hearing. Separating these functions descriptively serves to facilitate 
analysis. This separation, however, should not be understood to 
suggest that the functions are easily distinguished in practice or that 
the functions do not overlap. 

1. The Summary Judgment Function 

In civil cases the device of summary judgment is designed to 
weed out sham cases,98 a function sometimes seen as analogous to 
the purpose of the preliminary hearing. Without suggesting that the 
analogy is exact,00 we use the phrase "summary judgment" to de-

90 See, e.g., Chicago Study, supra note 3, at 463-64; A.B.A. STUDY, supra note 3, 
at 56, 78; Cook County Indigent Deje11dants , supra note 6, at 588. 

97 Professor Miller seems to divide the magistrate's decision into two categories: 
"evidence sufficiency factors" and "nonevidence sufficiency factors." A.B.A. STUDY, 

st~pra note 3, at 92-93. It is not clear whether the latter category is coextensive with 
the notion of judicial discretion which also is mentioned in his discussion of the ; 
point. Id. at 93 nn.30-31. Although these two categories may have been sufficient to 
cover the practice in the states he studied, we believe them to be insufficiently precise 
for analysis of the preliminary in California. 

98 F. J,un:s, CIVlL PROCEDURE 230-36 (1965). 
llO Inexactness of analogies drawn in the text primarily results only because the 

purpose here is to describe the functions that procedural devices serve, not the means 
by which the function is carried out. For example, the preliminary hearing and the 
motion for summary judgment might both function to screen out sham cases, but 
the two mechanisms differ in the time at which they may function, the parties who 
may invoke them (the prosecutor cannot eliminate sham defenses), the standard by 
which the case is to be judged ("probable cause" vs. "triable issue of fact"), and the 
methods by which the proposed evidence is presented for evaluation (the preliminary 
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scribe the notion that a case cannot proceed to trial unless the party 
can show that he has, without regard to its probative worth, some 
evidence which can be introduced at trial on each issue that he must 
prove in order to prevail. The term so used encompasses an extremely 
narrow inquiry. It does not, for example, explore the litigant's mo
tives; if he has evidence, he is entitled to go to trial even if his 
reasons for proceeding are simply to harass and vex his opponent. 
Nor does the inquiry go to the merits of the case; the litigant will 
lose for lack of evidence even though the judge may believe, on the 
basis of inadmissible evidence or intuition, that he ought to prevail. 

2. The Demurrer Function 

The magistrate might refuse to hold the defendant to answer, 
not because of a negative evaluation of the truthfulness of the 
evidence produced, but because he does not believe that the conduct 
proved constitutes a crime under the applicable statute. In civil 
cases this inquiry is often made on the basis of what the litigant 
plans to prove as set forth in his pleadings. However, under the 
current form of criminal pleading used in California, the information 
or indictment does not disclose the factual allegations with sufficient 
clarity to permit the criminal demurrer to be used for this purpose.100 

In civil cases, this function is often combined with the summary 
judgment motion. Similarly, the magistrate at the preliminary must 
fulfill both functions in deciding whether or not to bind over a 
defendant. 

judge sees the witnesses testify while the motion for summary judgment is determined 
on affidavits). In the discussion that follows, differences in the techniques by which 
the various functions may be accomplished in civil and criminal cases have not been 
articulated. This does not imply that a reference to a function imports a particular 
method by which it might be accomplished. 

100 See CAL. PENAL CoDE § 951 (West 1970). This section permits what might 
be described as a "common count" method of pleading in criminal cases and has been 
upheld on the theory that the t ranscript of the preliminary hearing provides adequate 
notice of the charge, even though the pleading may not meet the constitutional 
requirements of notice. See People v. Roberts, 40 Cal. 2d 483, 486, 245 P.2d 501, 503 
(1953). See also People v. Hinshaw, 194 Cal. 1, 8-9, 227 P. 156, 159 (1924). It is 
seldom noted that the change to short-form pleading has virtually abolished the 
demurrer on the ground that "the facts stated do not constitute a public offense." 
CAL. PENAL CoDE § 1004(4) (West 1970). See B. Wnxm, CALIFORNIA CluMINAL 
PROCEDURE 221 (1963}. However, the cases are legion in which this function has 
been performed by a motion to quash the information. See, e.g., People v. Firestine, 
268 Cal. App. 2d 533, 74 Cal. Rptr. 168 (1st Dist. 1968); People v. Kessler, 250 Cal. 
App. 2d 642, 58 Cal. Rptr. 766 (2d Dist. 1967). As Kessler demonstrates, using the 
motion to quash to test the legal contentions of the prosecutor permits the disposition 
of legal issues which would not appear on the face of the pleading, even under the 
older and more explicit form of pleading, permitting what would be called a "speak
ing demurrer'' if used on the civil side. 
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3. The Litigant Control Function 

On the civil side there are a number of devices by which cases 
can be screened out because of the refusal of the litigant to abide by 
procedural norms established by the courts. For example, a case may 
be dismissed if the litigant refuses to make discovery.101 Exclusionary 
rules devised to enforce constitutional limitations in criminal cases 
are analogous.102 To the extent that these rules depend upon eviden
tiary exclusion, they may be subsumed under the summary judgment 
function. Yet it is worthwhile to state the function separately both 
because there are some rules, such as those designed to assure a 
speedy trial, which are not based on evidentiary exclusion and be
cause of dispute as to whether the magistrate is the appropriate 
person to enforce the constitutional rules of exclusion.103 

4. The Abuse-of-process Control Function 

This function is difficult to characterize and may be a subspecies 
of the litigant control function. Abuse-of-process control encom
passes the vexatious litigant, one who seeks legal remedies for dis
approved reasons. There is no explicit procedural device by which 
this goal is pursued on the civil side.104 Rather, the judicial system 
relies on the costs of litigation to deter a rich man from seeking a 
picayune sum from a judgment-proof defendant for reasons of 
malice; where cost deterrence proves an insufficient control of the 
vexatious litigant, other procedural devices and discretionary powers 
may be invoked for that purpose. On the criminal side it is often 
suggested that the glory of the grand jury is in its control of abusive 
prosecutions.105 The Yick Wo v. Hopkins106 defense, claiming dis-

101 See CAL. CODE Cxv. PRo. § 2034(b} (2) (ill) (West Supp. 1971); F. J.u.n:s, 
CIVIL PROCEDURE 217 (1965}. Dismissal is a drastic remedy and normally the civil 
courts use Jess Draconian measures to control the conduct of litigants and tbeir 
counsel. Furthermore, on the civil side a good bit of this function is accomplished 
not by procedural devices but by substantive doctrine such as "waiver" or "unclean 
hands." The defense of entrapment may fulfill a similar function in criminal cases. 

102 One interesting example in which litigant control would seem appropriate, 
though not a function of a constitutional limitation, is one in which the complaining 
witness seeks prosecution only to carry out a blackmail threat. A.BA. Sroov, s11pra 
note 3, at 89 n.24. In such a case, the Michigan Supreme Court has ruled that while 
the magistrate might have dismissed the case under the guise of a credibility ruling, 
holding the defendant to answer would not be an abuse of discretion. People v. 
Karchner, 322 Mich. 158, 33 N.W.2d 744 (1948) . 

lOB See, e.g., section IV(D) of this Article which will appear in 18 U.CL.A. LAw 
REviEw, Issue 5. 

lOi Bt~t see CAL. CoDE Cxv. PRO. § 391.3 (West Supp. 1971), which provides 
that a "vexatious litigant" may be required to post security before being allowed 
to proceed with his case. 

lOCI See, e.g., Kaufman, The Gratzd lt~ry-lts Roles and its Powers, 17 F.R.D. 
331, 333-34 (1955). 

106 118 u.s. 356 (1886). 

,.. 
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1971] PREliMINARY HEARING 665 

criminatory enforcement of the law in question, may also serve the 
same function.107 

5. The Predictive Function 

Usually, judges in civil cases concern themselves with the likely 
outcome of the case only in the context of attempting to urge a 
settlement. The question of what the jury or a judge sitting as a trier 
of fact will decide on the full trial of the case is one left to attorneys 
for use in deciding whether to take a case, to settle, or how to advise 
their client. The inquiry is essentially empirical rather than norma
tive: what the jury will do, not what it should do. 

In the context of the preliminary, it might be argued that one 
basis upon which the magistrate ought to screen out cases is the 
likelihood that the prosecution will result in a conviction.108 How
ever, the example of civil rights cases in the South may suggest, 
there are also considerations which might support a policy of 
prosecution even though the jury may predictably be hostile to the 
prosecution and hence unlikely to convict. 

6. The Directed Verdict Function 

The directed verdict function is the other side of the predictive 
function. The concern here is not with what the jury would do but 
with whether they should be permitted to do so.100 The directed 
verdict function is similar to the summary judgment function in 
that both involve an evaluation of proof. It differs from summary 
judgment in civil cases not only with respect to the time at which 
the motion is normally made but in the medium by which the judge 
is apprised of the evidence to be evaluated. In evaluating a summary 
judgment motion, the judge reads descriptions of testimony prepared 
by the attorneys; in evaluating a motion for directed verdict, the 
judge has seen testimony given. The distinction between this function 
and the summary judgment function, in the context of the prelimi
nary hearing is, perhaps, so subtle as to be non-existent, because 
there is no mechanism by which a magistrate may make a decision 

107 There is precedent for the defense in California. People v. Gray, 254 Cal. 
App. 2d 256, 63 Cal. Rptr. 211 (2d Dist. 1967). 

lOS This argument, in fact, appears to be the district attorney's statement 
quoted at the head of this section. See text accompanying note 94 supra; cf. A.BA. 
STUDY, supra note 3 at 87. See also 1 CONT. Eouc. BAR, CAL. CRIM. !;Aw PRACTICE 
§ 56.5 (1966): "[S]ome magistrates will dismiss a case that they believe could result 
only in an acquittal." 

109 The American Bar Foundation Study concluded that this was the function 
being performed by magistrates in states they examined. A.B.A. STUDY, s11pra note 3, 
at 88. 
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other than by hearing testimony.U0 The directed verdict function is 
also capable of being combined with the predictive function, the 
magistrate asking not, "Would I grant a motion for acquittal?" but, 
"Is it likely that a superior court judge would grant such a mo
tion?"111 

7. The Allocation of Resources Function 

Most discussions of screening in criminal cases justify screening 
on the ground that the legislature allocates a limited amount of 
resources to be expended in enforcing the criminal law, without 
confining the substantive law to violations that can be enforced 
within the budget, and without indicating any enforcement priorities; 
therefore, someone has to decide where the enforcement dollar is 
going to be spent.112 It is usually assumed that the prosecutor and 
the police are the proper agencies to carry out this function, but as 
one study demonstrates, magistrates can and do perform this task.118 

8. The Limitation of Jurisdiction Function 

For a number of reasons the legislature has constructed a court 
system with a hierarchy of trial courts, each with its subject matter 
jurisdiction, that is, its assigned portion of the judicial business. 
Roughly speaking, in criminal cases the superior court is to handle 
felonies, with misdemeanors assigned to the inferior courts.114 By 
refusing to bind a defendant over for trial in superior court, the 
magistrate may in effect be concluding that the case is, if at all, 
more properly within the subject matter jurisdiction of the inferior 
courts. 

In civil cases it is not unknown for litigants to attempt to evade 

110 In one sense, the two functions might be distinguished with respect to a pre
liminary hearing. A judge might take the position that a directed verdict would be 
appropriate if the proceeding were a trial. At the same time, however, he would 
regard a summary judgment inappropriate because the prosecutor has sho\Vn enough 
evidence to be entitled to the chance that at trial more evidence will be available, 
the evidence will develop in a more persuasive fashion, or the trial judge will assess 
the evidence differently. 

111 Cj. Kaplan, The Prosecutorial Discretion-A Comment, 60 Nw. UL. REv. 
174, 182 (1965) [hereinafter cited as Tlte Prosec11torial Discretion]. 

112 Obviously one can adopt a method of allocation which consists of simply 
altering the standards by which the other functions are performed, for example, re
ducing the number of cases by raising the standard of proof required to hold the 
defendant to answer, or changing from a summary judgment function to a predictive 
or directed verdict function. But the allocative function can also be performed in
dependently. 

118 Chicago Study, supra note 3, at 487-90. 
lH B. WITKIN, CALIFORNIA CRIMINAL PROCEDURE 35-40 (1963). For a sug

gestion that this is a proper function of the preliminary, see CONT. Eouc. BAR, 
C.u.. CRD.r. LAw PRACTICE § 6.5 (1964). 

, 
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jurisdictional limitations by careful structuring of the litigation or 
by inflation of the size or nature of their claim. On the criminal side, 
little attention has been given to this kind of forum shopping although 
there are a number of methods by which a felony can be made to 
grow from the seeds of a misdemeanor. This function is more signifi
cant than might first appear. In the City of Los Angeles the felony
misdemeanor line delineates not only the jurisdiction of the courts 
but prosecutorial jurisdiction as well. The City Attorney prosecutes 
misdemeanors, the District Attorney felonies. To an outsider, con
flicts of prosecutorial jurisdiction do not appear to take place, al
though around election time there seems to be some competition 
between the offices over smut cases. However, the potential for con
flict seems likely to be exacerbated by recent legislation which gives 
the District Attorney the power to convert certain hybrid crimes
the so-called felony-misdemeanor-into straight misdemeanors.1111 

9. The Sentencing Function 

The notion that a case ought to be handled as a misdemeanor is 
often based on the premise that it does not deserve the kinds of 
punishment provided for felonies. This is simply part of a broader 
notion of screening-that some cases ought not to be prosecuted at 
all because the defendant has already been punished enough by 
being caught and revealed as a criminal. Thus there are a number of 
situations in which either the police may not arrest or the prosecutor 
may not file charges because prosecution is not viewed as necessary 
to accomplish the goals of the criminal law as seen by these agen
cies.118 A magistrate, for similar reasons, may refuse to bind a 
defendant over for trial.117 

10. The Community Judgment Function 

It is an accepted part of the folklore of the grand and petit 
juries that, although they may not have the legal right to do so, these 
bodies may reject criminal sanctions on grounds of sympathy, passion 
or prejudice. How often they do so is a matter of conjecture, but 

111! CAL. PENAL ConE § 17 (West 1970). 
116 PREsmEN:r's CoM:M'N ON LAw ENFORCEMENT AND THE ADMINIS'IlUTION OP 

]USTICE, TASK FORCE REPORT: THE COURTS 8-9 {1967). 
117 A somewhat related screening decision may be made by the prosecution if 

it feels that a judge would Impose only a nominal penalty upon a finding of guilt 
and hence it would not be rational to prosecute the case to conviction. This is a 
combination of the predictive, sentencing, and resource allocation functions. Such, 
for example, may be the reasoning that supports the general policy of the District 
Attorney of Los Angeles in not prosecuting businessmen for deceptive practices or 
violation of other regulatory ordinances. See L.A. Times, Feb. 2, 1969, § L, at 3, 
col. 1. 
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it has sometimes been argued that this is a useful power.118 The 
suggestion has been made that the prosecutors and the police ought 
to tailor their enforcement of the law because of similar considera
tions.119 If these agencies can justify nullification of the enacted law, 
wholesale or retail, in the name of the community, then perhaps the 
magistrate can do so as well. 

While the above categories do not exhaust the various kinds of 
operations that may be referred to by the word "screening," they are 
those most useful as analytical tools in understanding the prelimi
nary hearing. Their relevance to the preliminary is illuminated by 
an inquiry into screening by two institutions: the prosecutor and 
the grand jury. The nature and extent of screening by the prosecutor 
of course determines what cases come before the magistrate. Accord
ingly, a magistrate's conception of how the prosecutor screens 
colors his performance of his own duties. The screening of the grand 
jury is relevant because the function of the preliminary hearing has 
been customarily, if not logically, defined by reference to the role 
historically played by the grand jury.120 

B. Prosecutorial Screening 

Significant differences exist between prosecutorial screening and 
screening by the grand jury or the magistrate. The prosecutor is 
not required to make his decision at a particular time and place, 
and his decision is not irrevocable, although the statutes of limita
tions and the requirement of judicial approval of a dismissal121 do 
to some extent limit the prosecutor's power to postpone or reverse 
a decision. This freedom is probably more theoretical than real in 
Los Angeles because of the way in which a large prosecutor's office 
is organized. The decision to prosecute or not is made at the stage 
where a complaint is sought by the police and is rarely reviewed 
thereafter by the prosecutor.122 

118 See ge11erally E. YoUNGER, Tm: P.EOPLE's PAN.EL 182-208 (1963) . 
119 PR.ESmENT's CoMM:'N ON LAw ENPORCEM.ENT AND THE .ADMINISTRATION OP 

]USTlCE, TASK FORCE REPORT: THE POLICE 22-24 (1967); PR.ESmENT'S CoMM:'N ON 
LAW ENPORC.EMENT AND THE ADMINISTRATION 01' JusTICE, TASK FORCE REPORT: THE 
COURTS 5 (1967). 

120 See, e.g., A.B.A. STUDY, supra note 3, at 96-97; PROPOS.ED Fw. R. CRill. 
P. 5.1, Advisory Co=. Note, 48 F.R.D. 569, 570 (1970); text accompanying notes 
182-90 infra. 

121 CAL. PENAL CoDE § 1385 (West 1970). 
122 "The general rule is that discretion not to prosecute is not exercised after 

a complaint is issued and prior to arraignment in superior court." Discretion Not to 
Prosecute, supra note 19, at 333. 

It is interesting to note that it was apparently the plan of the delegates at the 
California Constitutional Convention which adopted the information i)'Stem that 
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Prosecutorial screening in felony cases by the complaint section 
of the Los Angeles District Attorney's office was viewed as a sensitive 
job, not a menial task. It was the stated policy of the office to assign 
a deputy for a tour of from six months to a year in the complaint 
section. Although it was asserted that complaint deputies all have 
had at least two years of experience in the office prior to being 
entrusted with this role, some of our informants were of the view 
that this was an aspiration rather than the invariable practice. 

In addition to the experience of the deputies assigned, there are 
some rules governing the process which are intended to be safe
guards. The officers seeking complaints are supposed to be assigned 
in random fashion to prevent the police from shopping for a favor
able complaint deputy. In some kinds of prosecutions, child molesta
tion, for example, issuance of the complaint must be approved by a 
man with more experience than the typical complaint deputy. The 
extent to which these rules are taught and enforced was a matter of 
some dispute among those interviewed. 

Given the lack of any external controls on the exercise of 
prosecutorial discretion, screening at the complaint stage could en
compass some or all of the various functions previously described. It 
was surprising to find how little sophistication or self-awareness 
prosecutors had about the charging process, viewing it almost en
tirely as a function of evaluating the strength of the evidence and its 
admissibility.123 There was nothing in the office manual which sug
gested exactly that function which the complaint deputy was sup
posed to serve. There was a marked disparity among those inter
viewed on the standard to be applied in judging the evidence, some 
asserting that the issue was one of determining if there was a prima 
facie case (the summary judgment notion), others asserting that the 

the prosecutor was to make the screening decision after the preliminary hearing at 
the point of the filing of the information. 1 CAL. CONSTITUTIONAL CONVENTION, 
DEBATES & PROCEEDINGS 309 (1878) (remarks of Mr. Campbell) [hereinafter cited as 
DEBATES]. This was no doubt due to the different nature of the police system in 
those days; it was assumed that the prosecutor would get the facts through the in
quisitorial powers vested in the magistrate as he had previously procured such facts 
through the grand jury. The extensive use of the de facto inquisitorial powe.rs of 
the police was a development of a later time. Despite these historical intentions, at 
the present time the only decision made at the information-drafting stage, after the 
preliminary hearing, is what charges to file, not whether to file at all. 

12s Deputies assigned to the Complaint Division are instructed simply to 
apply the law to the facts presented and then to make a lawyer-like decision 
... the complaint deputy makes his decision as to whether or not all elements 
of the corpus delecti are present and whether or not the suspect is sufficiently 
connected up to the crime. 

Discretion Not to Prosecute, supra note 19, at 326. See also CoNT. Eouc. BAR, CAL. 
CRIM. LAW PRACTICE§ 3.51 (1964). 
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evidence was evaluated in the light of whether it would likely result 
in a conviction (the predictive function) .124 

The complaint deputy's view of his screening function appears 
to be framed by the procedures normally followed in deciding 
whether to file a complaint. When the complaint deputy sees a pair 
of officers seeking a complaint he is normally given the police reports 
prepared in connection with the crime and arrest. Sometimes he is 
shown items of evidence such as photographs. Although some people 
asserted that it was customary to bring items of real proof such as 
weapons, stolen property, and contraband seized from the arrestee, 
this is of doubtful accuracy given the chain-of-custody testimony at 
preliminaries. In any event it is difficult to believe that the average 
prosecutor could glean much from such evidence. The complaint 
deputy will also interview the officers to clarify the police reports or 
to procure added data. Most importantly, he will receive the opinions 
of the officers about the case.126 Except in rare cases, the complaint 
deputy will not talk to any of the witnesses. 

Given these inputs, what would the complaint deputy with his 
training, assume his function to be? He does what every litigator 
does when first presented with a case: He decides whether the facts 
if proved constitute a crime (the demurrer function) and whether 
he can prove each of the facts that go to make up the corpus delicti 
of the crime (the summary judgment or the predictive function, 
depending on the standard of proof used). In doing so he will make 
judgments about the admissibility of evidence under the constitu
tional exclusionary rules, but he is not exercising the litigant control 
function. He is only predicting how the court is likely to respond. It 
is thus not surprising that most deputies viewed the complaint issuing 
function as one of simply deciding whether the police "had a case." 

To state that the prosecutor considers the admissibility of 
evidence is not to say that the decision to prosecute is unaffected by 
evidence which the magistrate, in carrying out his function, would 
never see.126 In close cases the decision to issue a complaint un
doubtedly becomes easier where the defendant has a long rap sheet 
or has taken and flunked a polygraph examination. In addition, 

124 None of our informants felt that the complaint deputy should refuse to 
issue a complaint unless personally convinced of the guilt of the accused. Cj. T he 
Prosecutorial Discretion, supra note 111, at 178. 

12~ See generally Discretion Not to Prosewte, supra note 19, at 324, 326-27. See 
also Meglio, Comparative Stt1dy of the District Attorneys Offices in L os Angeles and 
Brooklyn, S THE PROSECUTOR 237, 239 (1969) [hereinafter cited as Offices in L os 
Angeles and Brooklyn] . 

126 It has been argued that this is quite proper. See CONT. Eouc. B AR, CAL. Can.!. 
LAw PRACTICE§ 351 (1964) . 

I 



-. 

. , 

1971] PREliMINARY HEARING 671 

given that the bulk of criminal cases are disposed of by guilty plea, 
it is likely that complaint deputies consider not only how they 
would fare at trial on the facts they can prove but also the likelihood 
that the case will never go to trial.127 

Exactly how the complaint issuing process works requires 
further empirical study but several features of the operation are 
sufficiently clear from our interviews to be accepted as working 
hypotheses for purposes of comparison with magisterial screening. 
The most obvious feature is the degree to which the complaint deputy 
is dependent upon the police in performing his function. With some 
exceptions, everything he knows about the case comes from the 
officers. Although the officers may be more expert than the deputy 
in evaluating witnesses and sufficiently detached to give an unbiased 
judgment with respect to third party testimony, where it is their 
own conduct and testimony that is in issue one might expect a good 
deal of distortion. This is not an insignificant factor since, in the 
bulk of the cases which the deputy will see, the police are witnesses 
on either the guilt or the constitutional issues. The point becomes 
crucial in cases, such as resisting arrest or battery on a police officer, 
where the police claim to be the victims. In addition, prosecutors 
have reported instances where police officers have withheld evidence 
from the District Attorney's office, usually to prevent discovery by 
the defense.128 Many of these reports involved the withholding of 
additional evidence of guilt, but note that the prosecutor is more 
likely to learn of this sort of concealment than he is of cases where 
the police do not reveal evidence which tends to exculpate the defen
dant. 

To some extent the prosecutor's dependence upon the police is 
reduced by the ability of the deputy to insist that further investiga
tion be conducted prior to the issuance of a complaint. How often 
this power is used and in what kinds of cases is not clear, but asser
tions were made that this was fairly frequent. In some cases, usually 
sex offenses, deputies insist on interviewing the victim.129 

The deputy also may rely on police expertise. Though it is true 
that the deputy is legally trained and may be quite experienced in 
trying cases, the officers themselves are not likely to be ignorant of 
the law, and in some aspects of the criminal process they may be 
considerably better informed than the complaint deputy. It would 

127 The Prosecutorial Discretion, supra note 111, at 186. 
128 See Offices in Los Angeles and Brooklyn, supra note 125, at 241, Concerning 

the ability of the defense to discover the contents of the prosecutor's file, see text 
accompanying note 60 mpra. 

129 Discretion Not to Prosecute, supra note 19, at 324, 326-27. 
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not be surprising if ev.en the most self-confident prosecutor gav.e 
great weight to the opinions of a detectiv.e who has spent fiv.e years 
specializing in check cases, burglary or homicide-ev.en as to matters 
supposedly within the competence of the deputy. With a less self
assured deputy the officer's v.iews might well be determinative.180 

When a deputy refuses to issue a complaint, the police officer 
may either seek out another complaint deputy or go to the head of 
the complaint section who may issue the complaint himself or assign 
it to another complaint deputy. If the officers go to another deputy, 
they are supposed to inform him that a complaint has already been 
refused in the case by another deputy. This "appeal" mechanism will 
obv.iously have some impact on the complaint deputy in close cases.181 

There are countervailing pressures, however. If a complaint is 
approved in a weak case and the magistrate refuses to hold the 
defendant to answer, the case comes back to the head of the com
plaint section for review and a decision as to whether to refile. 
Therefore, a deputy who issued complaints in too many weak cases 
might expect to hear from his superior. Even cases which surv.ive 
the preliminary only to collapse in superior court may bounce back 
on the deputy who issued the complaint. In such cases the trial 
deputy might well seek out the complaint deputy to inquire, gently 
or otherwise, why he had approved the case for prosecution. 

It did not seem to be considered part of the complaint deputy's 
job to engage in any of the screening functions other than the sum-

180 C/. The Prosecutorial Discretion, supra note 111, at 182. There are some even 
mQre subtle psychological ramifications to the way the process is conducted in Los 
Angeles. Police officers normally make trips to the District Attorney's office in pairs 
to procure a complaint. This gives the officers a psychological edge when the two 
of them confront the one deputy prosecutor; one of the authors recalls an instance 
in his own brief experience as a deputy district attorney when two detectives 
attempted to play "Mutt and ] efl" with him in order to get a complaint issued. 

181 One of our more astute informants claimed that any description of what the 
police could do if dissatisfied with the complaint deputy's decision would overemphasize 
the significance of the procedures for overruling the deputy since it is seldom that 
the officers would use this "appeal" mechanism. According to this former prosecutor, 
in the vast bulk of the cases the police do not care whether the defendant is prosecuted 
or not; so far as they are concerned the important thing is that they have done their 
job in apprehending the man responsible for the crime. If the District Attorney does 
not choose to prosecute, that is his problem. The fact that trying to get the deputy 
reversed may require the expenditure of further time spent waiting to see another 
deputy or the supervisor tends to discourage officers from challenging the initial deci
sion. The only cases where the police do care enough to push for prosecution
especially dangerous offenders, defendants who abuse the police or are members of 
political organizations disapproved by the officers-are seldom turned down by the 
initial complaint deputy because most of the deputies share the views of the police 
about how such cases should be handled or have learned from experience that refusing 
to issue complaints in such cases is likely to be futile. · 
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mary judgment and demurrer functions,182 though it is probably true 
that experienced deputies engage in the predictive function as well.188 

The prosecutor does not exercise the litigant control function, as, 
for example, he could by attempting to control abusive police prac
tices. This is the result of the view of the District Attorney and most 
of his deputies that their role is that of defender of and spokesman 
for the police interest.184 The same is true, a fortiori, of abuses at
tributable to the prosecutor rather than the police. Further, although 
the prosecutor is in an excellent position to exercise the allocation of 
resources function, cost benefit analysis is never applied to the 
charging decision. Similarly, the jurisdictional function is not per
formed; few of the prosecutors thought it was proper to suggest 
misdemeanor prosecution if a felony could be found to fit the facts. 
Nor was it ever suggested that the sentencing function should be 
performed by declining a prosecution because of the inappropriate
ness of punishment in the particular case. The reluctance of the 
office to prosecute policemen and businessmen might be described as 
an exercise of the community judgment function. The special care 
exercised in handling sex cases might also be seen as an exercise of 
the community judgment function. However, such care seems to be 
due more to difficulty of procuring convictions than to a notion that 

182 Discretion Not to Prosecute, supra note 19, at 332 states that 77 percent of 
the refusals to issue complaints in October of 1956 were due to the insufficiency of 
the evidence, and 22 percent were due to an unwillingness on the part of the victim 
to prosecute. Only slightly more than one-half of one percent of the cases were 
rejected for other reasons and only one out of 961 cases presented was denied prosecu
tion in "the interests of justice." A more recent study suggests that current practice is 
similar. See Offices in Los Angeles and Brooklyn, supra note 125, at 239. 

188 Like his federal counterpart, the Los Angeles prosecutor is hampered in 
exercising this function because, at the complaint-issuing point, he does not know 
which judge will hear the case, an important factor in predicting the outcome. See 
The Prosecutorial Discretion, supra note 111, at 185. As Kaplan suggests, the predictive 
function involves a complex assessment of the probable behavior of the judge on a 
motion for acquittal, the jury response to the evidence likely to be admitted, the 
sentencing patterns of the judge and the nature of opposing counsel, as each is likely 
to bear on the possibility that the case can be disposed of by a guilty plea, as well as 
other factors. Id. at 182-86. Even assuming that the complaint deputy can make a 
correct assessment of all of the relevant factors, one still must face the issue of what 
odds in favor of conviction justify a decision to prosecute. Kaplan suggests that the 
test in the office he describes was that "the chances of success seemed better than 
fair." ld. at 180. He points out, however, that there may be cases in which prosecution 
is justified even though the prosecutor feels the defendant is likely to be acquitted. Id. 

184 This is best exemplified by the attacks by the District Attorney on court 
decisions, the total failure of the office to prosecute for police crimes, and the position 
of the prosecutors on Penal Code Reform. See, e.g., For the Record, 17 U.CL.A. L. 
REv. (No. 2) vii (1969); Letters, 22 STAN. L. REv. 160 (1969). There may be some 
cases, however, in which the desire to protect the police may lead to a refusal to 
prosecute in order to avoid exposing misconduct or bungling on the part of the police. 
Cf. The Prosewtorial Discretion, supra note 111, at 193; A.B.A. STUDY, supra note 3, 
at 184. This might be viewed as a perverse exercise of the litigant control function. 
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the electorate does not want statutory rapists prosecuted. In short, 
despite the District Attorney's almost absolute power to screen out 
cases on many grounds, in practice the screening decisions are quite 
narrow.185 

Given this narrow view of the screening function adopted by the 
District Attorney's office, one may still question how rigorously the 
limited function is performed. During our observations some very 
weak cases were presented at the preliminary hearings. It is possible 
that these cases were simply the result of individual errors that do not 
necessarily detract from the general systemic view that the District 
Attorney's office does a good job of screening cases. The usual 
response of prosecutors to our reports of weak cases was a deluge of 
statistics. Even some of the magistrates were of the opinion that the 
figures showing the number of cases in which complaints were refused 
constituted a demonstration that the preliminary hearing was not 
likely to see many cases that needed further screening.186 

The statistics are indeed impressive but one would need to know 
a good deal more in order to decide whether to be impressed. All of 
the figures indicate that complaints are issued by the office of the 
Los Angeles District Attorney in less than half of the cases where 
they are sought by law enforcement agencies.187 The meaning of 
these figures, absent further empirical study, depends on the assump
tions one makes about the universe of cases in which complaints are 
sought. Half of nothing is still nothing. 

The fact that felony complaints are filed in less than 45 percent 
of the cases where arrest is made on felony charges could be cited 
to show high prosecutorial screening standards or, alternatively, the 
lack of proper police screening standards at the time of arrest.188 It 

1811 Given the cases that we saw presented at the preliminary which could have 
been declined prosecution on the basis of the exercise of many of the screening func
tions, we are inclined to believe, pending further study, that the characterization in 
the text is accurate. However, we suspect that there are more types of screening than 
some members of the prosecutor's staff are willing to admit, particularly in view of 
studies suggesting that prosecutors in other parts of the country do decline to prosecute 
on grounds other than the insufficiency of the evidence. 

186 It bas been suggested that, in other states, the prosecutorial screening standard 
is higher than that applied by the magistrates at the prelinllnary bearing and that 
this accounts for the low number of cases dismissed at the prelinllnary bearing. A.B.A. 
STUDY, supra note 3, at 78, 83, 103. 

187 L.A. Dist. Att'y, Complaint Section Statistics (unpublished, copy of manu
scripts on file with authors.); 1968 CRIME IN CALIFORNIA, supra note 5, at 78. Ac
cording to CRIME IN CALIFORNIA felony complaints are filed in only 44 percent of the 
cases where felony arrests are made Los Angeles County, while in the balance of the 
state 62.5 percent of the felony arrestees are prosecuted for a felony. See also 1967 
CRIME IN CALIFoRNIA, supra note 5, at 76; L.A. Study, supra note 3, at 76. 

138 Ail experienced prosecutor from Brooklyn who spent time under a program of 
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is our impression that indiscriminate arrest rather than severe stan
dards for prosecution account for the fact that nearly one-third of 
those arrested on felony charges in Los Angeles are never charged 
with anything.180 This has special significance with respect to the 
District Attorney's complaint statistics because it is apparently the 
policy of several of the larger police agencies in the County not to 
release persons even though they were arrested without sufficient 
evidence to justify prosecution. The view most often attributed to 
one of these agencies was that it was not the job of the police to 
decide, once an arrest was made, whether the arrestee should be 
released or prosecuted; this was the job of the prosecutor.140 Accord
ingly, these agencies follow the practice, previously alluded to, of 
officers bringing a case to the complaint deputy and labeling it a 
"reject."141 

At best it is misleading to include "rejects" in statistics designed 
to demonstrate the degree of prosecutorial screening. These cases 
represent, instead, an instance of police screening which is attributed 
to the prosecutor in order to satisfy the bureaucratic needs of both 
organizations. The police can then claim that the case was closed by 
the refusal to prosecute and lay the blame on the prosecutor, and 
through him, on the courts for the fact that no prosecution resulted. 
The prosecutor, in turn, can use these cases to demonstrate that his 
office is not simply the counsel for the police, but does in fact exercise 
the governmental responsibility of screening with which he is charged 
under the case law and the canons of ethics.142 

The degree to which the District Attorney's complaint statistics 
are padded with "rejects" is uncertain. Our informants agreed that 
there were a substantial number of such cases, with a few informants 
claiming that they made up the bulk of the cases in which complaints 
were refused. There was some disagreement as to the extent to which 
the police normally labeled a case a "reject" where they were not 
seriously seeking a complaint. There were some informants who 
thought that a good many cases in which the police simply wanted 
a refusal to prosecute to close a file were presented as if they ex-

the American Bar Foundation studying the office of the Los Angeles District Attorney 
concluded that the high rejection rate here was due to a "large extent" to the lack of 
proper screening by the police. Offices in Los Angeles and Brooklyn, supra note 125, 
at 239. 

189 See note 18 supra. 
140 This is also the view of police agencies in Chicago. Chicago Study, supra note 

3, a t 470 n.21. 
Hl See text accompanying note 22 supra. 
142 ABA CANONS OF PROl"ESSIONAL ETHics No. 7 (Ethical Consideration 7-13 & 

Disciplinary Rule 7-103) . 
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pected a complaint. Arguably the latter cases are more justifiably 
credited as prosecutorial screening because in these cases, unlike 
most of the "rejects," the prosecutor does examine the evidence and 
determines that prosecution is not warranted rather than relying on 
a police officer's determination. 1 

A second factor that may make complaint rejection statistics 
misleading is that a significant number of the cases in which felony 
prosecution is declined are later prosecuted as misdemeanors. In 
Los Angeles, approximately 15 percent of all felony arrests result in 
misdemeanor charges being filed.143 It is not clear how many of these 
cases go directly to the City Attorney and how many are taken first 
to the District Attorney where his refusal to file felony charges 
swells the number of cases he is credited with screening.144 Nor is it 
clear how often subsequent misdemeanor prosecution represents the 
operation of the jurisdictional function and how often it represents 
forum shopping by the police. Furthermore, to the extent these 
refusals to prosecute are instances of exercise of the jurisdictional 
function, it is uncertain how often the refusal to prosecute repre
sented a judgment in the individual case and how often it represented 
the application of a general rule arrived at by agreement between the 
two prosecutorial offices, though both types of judgment may be 
called screening. It is one thing to say that on all the facts of a 
particular case the defendant should be treated as a misdemeanant 
and it is another thing to say, for example, that felonious assault 
complaints are issued in any case where the victim is hospitalized or 
receives a certain number of stitches. Certainly the application of a 
general rule must be considered differently than a judgment in an 
individual case in deciding what conclusions one may draw from 
District Attorney complaint statistics about the magistrate's screen
ing function at the preliminary. 

A third factor which distorts the statistics on prosecutorial 
screening is that, to an undetermined extent, many of the decisions 
not to issue a felony complaint do not represent final decisions. Often 
the complaint deputy will not wish to issue a complaint until further 
investigation is carried out. Apparently when this happens the case 
will be recorded as a refusal even though it is anticipated that a ~ 

148 1968 Clmm m CALlll'ORNIA, sujn'tJ note 5, at 78 (16.8 percent) ; 1967 CBDm 
m CALlll'ORNIA, suPrtJ note 5, at 76 (19.9 percent); 1966 Clmm m CALmORNIA, suprtJ 
note 5, at 61 (19.5 percent). It is not clear whether these figures include cases where 
misdemeanor charges are not filed until after the magistrate refuses to hold the 
defendant to answer for a felony. 1968 CBDm m CALmORNIA, suprtJ note 5, at 84. 

144 In 1957, 50 percent of the cases rejected by the District Attomey were referred 
to the City Attomey for misdemeanor prosecution. Discretion N ol lo Prosecute, sujn'tJ 
note 19, at 326. 
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complaint will be issued at a later time. Under these circumstances 
the same case could be counted more than once in compiling statis
tics. 

A final factor which may distort the extent of prosecutorial 
screening in Los Angeles County is the practice of the District 
Attorney of not prosecuting some classes of crimes if the victim is 
opposed to the prosecution.145 A typical example, handled similarly 
in other jurisdictions as well, is an assault by a husband on his 
wife.140 The justifications for this policy include both the fact that 
such prosecutions do little to solve the underlying problem, and the 
fact that securing a conviction of the husband is difficult when the 
wife is a reluctant or hostile witness. Though, in a broad sense, this 
might be described as prosecutorial screening since the general 
policy is promulgated by the District Attorney, the decision in the 
individual case is made in fact by the victim rather than by the 
complaint deputy. The reasons why the victim declines to be a 
witness could be totally antithetical to the policies underlying the 
general rule, as, for example, when the wife refuses to testify because 
of fear of the husband. In any event, it seems incorrect to include 
cases where the victim in effect makes the screening decision under 
the heading of screening by the prosecutor. The extent to which the 
current data includes these kinds of cases is unknown, but in the 
mid-1950's they accounted for nearly one-fourth of the refusals to 
issue a complaint.147 

This rather brief look at prosecutorial screening suggests that, 
in the absence of a definitive study of the complaint issuing pro
cess,148 both the extent and nature of screening of felony cases by 
the District Attorney in Los Angeles County is rather badly mis
represented by the local folklore.149 To the extent that a magistrate 
relies on this folklore, and some apparently do, he may badly under
estimate the importance of his function at the preliminary hearing.1150 

145 Id. at 330-31. 
140 A.B.A. STUDY, mpra note 3, at 173-79. 
147 Discretion Not to Prosecute, supra note 19, at 332. 
148 For a discussion of the complaint issuing process in other jurisdictions, see 

Cook County Indigent De/elldants, supra note 6, at 623; Fertitta, Comparative Study 
of Prosec11tors' Offices: Baltimore a~~.tl Houston, 5 T HE PROSECUTOR 248, 250 (1969). 

149 See, e.g., CoNT. Eouc. BAR, CAL. CRIM. LAW PRACTICE § 6.5 (1964) ("The 

District Attorney usually weeds out weak cases."). 
1150 One former prosecutor told us that when he was a trial deputy he was 

assigned an incredibly weak case for jury trial. In checking back he discovered that 
the complaint deputy had approved it at the urging of the investigating officers, partly 
as a test case to prove to the officers that it would never survive the prelimina.ry. 
Apparently the magistrate bound the defendant over on the assumption that there 
must have been more to the case than appeared from the evidence at the preliminary 
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C. Grand Jury Screening 

In discussing the grand jury as a screening mechanism, one 
must be careful to define just what it is and what it does. The 
present California grand jury differs in a number of significant re
spects from the original common law grand jury. For example, there 
was almost no way a defendant could review the decision of the 
traditional grand jury, largely because of lack of access to what 
went on in the grand jury room.1111 In California, however, an indict
ment may be quashed for reasons similar to those that permit the 
magistrate's decision to be overruled.m Another important distinc
tion is between the grand jury in theory and the grand jury in fact. 
This is best illustrated by a comparison between the grand jury 
described by judges and Law Day speakers/58 and the grand jury 
system in most places today which functions as a prosecutorial 
rubber stamp.U'4 

The California Constitution preserved the grand jury in defer
ence to the critics who opposed abolition. It was clearly assumed 
that the preliminary and information would be the preferred route 
for felony prosecutions, and this has been the result in practice. In 
the last ten years, grand jury indictments have been used in Califor
nia in only about 4 percent of the felony prosecutions. In Los 
Angeles County it bas bad even more restricted use.155 

or the complaint would not have been issued I The case was dismissed on the motion 
of the prosecutor in superior court. 

1 51 1 C. WRIGHT, FEDERAL PRACTICE AND PROCEDURE § 106 (1969) i Comment, 
Grand h1ry b 1dictment Based on Incompetent Evidence, 43 CALIF. L. REv. 859 
(1955). Even today there sometimes is no record kept of testimony before the grand 
jury. J ack v. United States, 409 F.2d 522 (9th Cir. 1969). 

152 CAL. PENAL CoDE § 995 (West 1970). 
158 See, e.g., Wood v. Georgia, 370 U.S. 375, 390 (1962); Kauffman, The Grand 

Jury-Its Role and I ts Powers, 17 F.R.D. 331 (1955) [hereinafter cited as Grand 
Jury-Role and Powers]. 

1M Morse, A Snrvey of the Grand Jmy Systems, 10 ORE. L. REv. 101, 295 (1931). 
It seems to us of some significance that there is not a single index heading for the 
grand jury in any of the relevant reports of the President's Crime Commission or in 
the book length A.B.A. study of the charging decision. 

155 Until 1968 the use of the indictment had been steadily declining in Los 
Angeles County. The highpoint in the last decade was in 1962 and 1963 when the 
grand jury was used in 3 percent of the cases. It then tailed off abruptly to 1.5 
percent in 1964, 0.6 percent in 1965, 0.8 percent in 1966, and hit a low point of 0.4 
percent in 1967. The rate then jumped to 1 percent in 1968. 1967 CRIME IN CALIFORNIA, 
supra note 5, at 92; 1968 id. at 90. One explanation offered by some for changes in 
the rate was the changing patterns in methods of narcotics investigation. L.A. Study, 
supra note 3, at 158. In 1968, statewide, the indictment was used in 8 percent of the 
state cases. 1968 CRIME IN CALIFORNIA, s11pra note 5, at 90. The information-prelimi
nary bearing mechanism was used in 97.8 percent of the cases in Los Angeles County 
and 73.3 percent of the cases state-wide. Id. The balance of the cases were certified to 
the superior court following a plea of guilty to the complaint and can properly be con
sidered as part of the preliminary hearing total since presumably most of them 

... 
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What sorts of cases go before the grand jury? A student writer 
in 1964 interviewed prosecutors in Northern California and came up 
with the following classes of grand jury cases: 

(1) When the accused has evaded apprehension and the statute of 
limitations would bar an information requiring the presence of the 
accused; (2) when the district attorney desires to avoid premature 
cross-examination of emotional or reluctant witnesses; (3) when there 
is great public interest in the case and the district attorney, for political 
reasons, desires to share responsibility for prosecution with the grand 
jury; ( 4) when the investigative powers of the grand jury are useful, 
as in complex fraud cases or those involving corruption in public 
office; and (5) when the district attorney believes that employing the 
grand jury would be speedier than using the preliminary examination 
procedures, as in cases involving multiple defendants or offenses.166 

For the most part, this analysis seems to hold for Los Angeles 
County as well.167 

To understand why the grand jury is not used more often in 
California, it is important to appreciate several significant differences 
between that mechanism and the more familiar type of grand jury 
used in federal courts and in other states. 

The California grand jury does not exist solely to indict criminal 
defendants. It has substantial visitorial functions and its principal 
function in Los Angeles County is to serve as a sort of roving 
ombudsman, prying into the nooks and crannies of local government 
to see what it can uncover.158 The grand jury is impaneled for an 
entire year; citizen service requires a great sacrifice.159 In recent 
years jurors have averaged about 3 days per week, 144 days per 

would have proceeded by the information method but for the plea and certification. 
For statistics for earlier years and a summary of the kinds of cases that prosecutors 
choose to send to the grand jury, sec Comment, The California Grand Jury; Two 
C11rrent Problems 52 CALJF. L . REv. 116, 118 (1964). 

1«16 Comment, The California Grand Jury; Two C11rrent Problems, 52 CALIF. L. 
REv. 116, 118 (1964). 

157 For example, in recent years the grand jury in Los Angeles County has been 
used in the prosecution of the assassin of Senator Robert Kennedy, for a policeman 
accused of murdering wives for their money, in bribery prosecutions of local business
men and politicians, and in the prosecution of leaders of the Mexican-American 
community for conspiracy to commit breaches of the peace in connection with student 
strikes at East Los Angeles high schools. It might be argued that the use of the grand 
jury on a selective basis such as this is a violation of equal protection of the laws, at 
least where taking the case to the grand jury cannot be shown to be justified by any 
reasons other than a desire to deprive this particular defendant of the right to con
frontation and discovery available at the preliminary. So far the argument has been 
rejected. See, e.g., People v. Flores, 276 Cal. App. 2d 61, 81 Cal. Rptr. 197 (3d Dist. 
1969). 

158 See generally B. WITKIN, CALIFORNIA CRrM:tNAL PROCEDURE § 13 (1963). 
lll9 See Mar, The California Grand Jury: Vestige of Aristocracy, 1 PAc. L.J. 36, 

60 (1970). 
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year of service. The grand jury has an internal committee system; 
one committee serves as liaison with the District Attorney on indict
ments. Since upwards of 40 percent of its time is required for visito
rial functions, the grand jurors tend to view criminal matters as an 
expendable function, thus putting pressure on the District Attorney 
not to overload them with criminal matters. Still, recent grand juries 
have averaged about 106 formal sessions per year, 86 of these 
devoted to criminal matters.160 

A second reason for the limited use of the grand jury in Califor
nia is that it is less easily used as a device to rubber-stamp shaky 
prosecutions than in some states. Under California Penal Code 
section 995, the defendant can move to set aside an indictment if it 
is not based on reasonable or J?robable cause, just as he can move to 
set aside an information. Since the superior court has the same power 
to weed out shaky cases regardless of which route the prosecutor 
takes, the quality of the evidence is a less important factor in the 
prosecution's decision as to whether to use the indictment or infor
mation. However, the absence of cross-examination before the grand 
jury may enable the prosecutor to conceal a constitutional infirmity 
in his case that would quickly be brought out in cross-examination 
before a magistrate. 

One ought not to lightly accept the assumption that the pre
liminary hearing is simply a low-cost version161 of the grand jury 
machine. Certainly when the information system was adopted it was 

160 For an assessment of how grand juries spend their time see id. at 58-59. 
161 In 1966 the District Attorney's office, considered the possibility of impaneling 

additional grand juries to indict defendants beotuse an increasing caseload was clog
ging the preliminary hearing divisions and causing concern in the Municipal Court 
Judges Association. A cost study was done which concluded that an additional grand 
jury would cost the taxpayers over $100,000 per year less than establishing another 
preliminary hearing division of the municipal court. This did not take into account 
capital expenditures nor the fact that part of the saving was the result of a heavy 
form of taxation-in-kind of the grand jurors who are paid only $10.00 per day for 
their services. 

Other aspects of cost also were not e.~lored by the study. For example, would the 
use of the grand jury cut down on submissions on the transcript and result in more 
court trials and thus an added expenditure in the superior courts? It is not unheard 
of to submit on the transcript of the grand jury, but one would expect that the lack 
of cross-examination would serve to undercut this practice. It is, of course, also possible 
that if the submission on the transcript is really a "slow plea," the use of the grand 
jury would mean more guilty pleas and a saving of superior court time. 

Furthermore, one of the largest single items of saving found by the cost study was 
the cost of defense counsel. But it is obvious that not all the time is saved, since the 
public defender or appointed counsel, never present at the grand jury hearing (CAL. 
PENAL ConE § 939 (West 1970)), will have to spend time finding out what the case 
is about, either reading the grand jury transcript or interviewing the defendant, and 
will want to see the prosecutor's file or utilize other forms of discovery. See also text 
accompanying note 60 supra. 

, 
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not viewed as interchangeable with the grand jury; it was expected 
that the switch would affect the outcome in the cases cited as 
demonstrating the need for change.162 To better evaluate screening 
at the preliminary, it is appropriate to briefly examine some of the 
ways in which it differs from grand jury screening. 

One obvious difference is that the grand jurors are laymen 
while the magistrate in Los Angeles is legally trained. This means 
that the grand jurors are less capable of performing some screening 
functions than is the magistrate. For example, the demurrer func
tion-deciding if the facts fall within the statute-is beyond their 
competence. This may be one reason for giving the superior court 
the power to quash indictments as well as informations. Of course 
the necessary inputs of technical information could be provided to 
the grand jury, for example, by judicial instruction. Unfortunately, 
in California as in most jurisdictions, the judges have gradually 
ceded to the prosecutor the task of giving the law to the grand 
jury.168 Hence, to the extent that they need to know the law to 
perform their tasks, the grand jurors are largely dependent on what 
the prosecutor chooses to tell them. This may explain why the grand 
jury is often viewed as a prosecutorial rubber stamp instead of an 
independent screening device. 

It is sometimes argued that the virtue of the grand jury is its 
nature as a lay group. "The grand jury breathes the spirit of the 
community into the enforcement of the law.77164 Thus, if one favors 
community control over screening decisions, the grand jury is sup
posed to be the institution best able to provide that control. Several 
points might be made in response. The historical extent and practical 
desirability of the grand jury's performance of the nullification 
function are highly debatable.1611 As a practical matter, the jurors 
are almost never told of the extent of their powers, and one would 
have to impose controls over instructions to the grand jury and over 
prosecutorial access to the grand jurors in order to have the com
munity control function performed in a consistent fashion. Further, 
given the way grand jurors are selected today in Los Angeles-from 
the friends of superior court judges-it is hard to see that they are 
any more representative of the community than are the judges of 
the municipal court_l66 

162 D EBATES, supra note 122, at 310-18. 
163 Comment, Some Aspects of tlte Californks Grand Jury System, 8 STAN. L. 

REv. 631, 639 (1956). 
164 Grand Jury-Role and Powers, supra note 153, at 331. 
1611 Antell, Tlte Modern Grand Jury: Benighted Supergovernment, 51 A.B.A.]. 

153 (1963). 
166 For a description of the methods of selection and the composition of the 

grand jury, see Vestige of Arotocracy, supra note 159, at 40-47. 
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A second difference between the magistrate and grand jury is 
that between an individual and a group. This feature is obviously 
relevant to the community control function and in part may tend to 
offset the ex parte nature of the presentation. It is not at all clear, 
however, that a decision by committee is superior to that of an in
dividual judge presiding over an adversary hearing, unless one wants 
a mini-Gallup poll.167 

Another significant distinction between the grand jury and the 
magistrate is in the verbal formula used to describe the standard 
of proof. The magistrate binds over the defendant where he finds 
"probable cause" to believe that the offense has been committed by 
the defendant. On the other hand, " [ t] he grand jury shall find an 
indictment when all the evidence before it, taken together, if unex
plained or uncontradicted, would, in its judgment, warrant a con
viction by a trial jury.mos The ambiguities of these two formulations 
are explored in detaillater.169 On the surface it wo·1ld appear that 
the grand jury is supposed to exercise a predictive function or a 
directed verdict function, but it is not clear that the grand jury 
has the necessary competence to fulfill either function. If the issue 
is what a superior court jury would do on the evidence presented, 
the grand jurors know no more about jury behavior than does the 
magistrate.170 One can argue, as the District Attorney appears to in 
the quotation at the head of this section,171 that if the grand jurors 
would not convict the defendant themselves, this is a good indica
tion of what a petit jury would do. The argument ignores the fact 
that the grand jurors represent a different stratum of society than 
do the jurors who normally try cases. If, on the other hand, the 
statutory standard means that the grand jurors are supposed to make 
a judgment based on what the petit jurors ought to do-the directed 
verdict function-such a decision could only be made on popular 
impressions rather than legal doctrine governing sufficiency of evi
dence. 

167 The reader should note that in a multi-judge court such as Los Angeles, it 
may well be possible to devise methods of making magisterial screening more collegial 

I 

' 
in nature, and thereby obtain any advantage inherent in a group decision. ~ 

108 CAL. PENAL CooE § 939.8 (West 1970). 
169 See text accompanying notes 180-90 infra; note 184 infra. 
170 There is reason to believe that the grand jury relies on the prosecutor's 

advice with respect to convictability. In one recent case in Los Angeles involving a 
public official, the District Attorney appeared as a witness before the grand jury and 
tesiliied that in his opinion the evidence would not support a conviction. Address by 
Lynn D. Compton, Chief Deputy District Attorney, U.CLA. Law School Legal 
Forum, Feb. 1970. Cf. United States v. Wells, 163 F. 313 (D. Idaho 1908). Since the 
remarks of the prosecutor, as distinct from such testimony, are kept secret, it is 
difficult to gauge the extent of this practice. 

171 See text accompanying note 94 supra. 
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It should not be assumed that the difference in verbal standards 
'! makes a significant difference in bow the two institutions decide 

cases. This is particularly true since the standard by which the 
superior court judges review the sufficiency of the evidence to sup-

' . port either an indictment or an information is the same, despite the 
difference in the standards the two institutions are supposed to 
apply.172 

, 

The grand jury and the magistrate differ also in that the pre
liminary bearing is an adversary proceeding while the grand jury 
proceeds ex parte, a fact which may explain the different verbal 
formulas for screening. It also means that the magistrate can per
form screening functions that the grand jury could not. It is highly 
unlikely, for example, that the prosecutor would present evidence 
to the grand jurors that would enable them to decline to prosecute 
because of misconduct by the District Attorney or the police-the 
litigant control function. 

Another difference between the two screening institutions in 
practice is that of centralized versus decentralized decision making. 
As long as there is only a single grand jury in the County, jurors 
can, at least for the term they serve, insure that the same standards 
are applied in all cases-a factual stare decisis. When there are 
several dozen magistrates holding preliminary bearings, there is a 
probability of unequal treatment. Furthermore, any attempt by one 
magistrate to enforce a particular screening policy could be circum
vented by forum shopping not possible with a single grand jury. 
However, it would be possible for magistrates to adopt rules and 
procedures to insure application of common policies and control 
refiling and forum shopping. 

Another distinction between the grand jury and the preliminary 
bearing, one of less significance in California than elsewhere, is 
between secrecy and publicity. Unlike the federal practice, Cali
fornia statutes require release of a transcript of testimony before 
the grand jury in cases where an indictment is returned.173 The 
magistrate, on the other hand, is authorized, on the motion of the 
defendant, to exclude the public and give the preliminary some of 
the privacy usually associated with the grand jury.174 This secrecy 
is a mixed blessing. It may protect the reputation of an innocent 
accused and be of some help in preventing prejudicial pretrial pub-

172 CAL. P ENAL C oDE § 995 (West 1970). 
178 Compare F ED. R. CRIM. P . 6(e) with C AL. P ENAL C ODE § 938.1 (West 1970). 
174 Aguilera v. Superior Court, 273 Cal. App. 2d 848, 78 Cal. Rptr. 736 (2d 

Dist. 1969); Simmonds v. Superior Court, 245 Cal. App. 2d 704, 54 Cal. Rptr. 195 
(1st Dist. 1966) . 
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licity. But it may also be used to conceal a number of unsavory 
practices.176 The strongest justifications for grand jury secrecy re
late to its inquisitorial functions-a rationale no longer applicable 
to the preliminary hearing. 

At the State Constitutional Convention of 1879, which au
thorized the use of the information in place of the indictment, one 
of the differences that occupied a good deal of the attention of the 
debaters was the difference between the grand jury as a selected 
group and the magistrate as an elected official. The debate was cast 
in terms of which was more "responsible".176 That debate now seems 
a bit academic. The influence of the electorate over the selection 
and retention of magistrates is more theoretical than real. The Dis
trict Attorney, who largely controls the grand jury, is probably under 
more significant political restraints than judges. The grand jury 
itself is a dubious representative of the popular will. 

Moreover, it is a matter of debate whether screening decisions 
ought to be subject to popular control. Certainly one can see a place 
for public influence over the decision of how prosecutorial resources 
ought to be allocated, which law ought to be the subject of nullifica
tion and other issues of general policy. Where the issue is the prose
cution of the individual defendant, however, the use of unprincipled 
popular control as the basis of decision raises a host of troublesome 
questions. 

Another distinction between the two bodies that is also of 
speculative significance involves the power to initiate prosecutions. 
In theory, the grand jury could review all prosecutorial screening 
while the magistrate apparently lacks direct power to control de
cisions not to prosecute, having no power to initiate prosecutions 
himself. However, the power of the grand jury to initiate prosecu
tions has not been exercised in recent years.177 In any event, trying 
to get the District Attorney to diligently prosecute a case that he 
did not think should have been initiated would be difficult to do. 

In addition to the authority to look up the stream of cases 

175 In Los Angeles County there has been increasing controversy over the apparent 
use of the grand jury to conceal prosccutorial disinclination to charge police officers 
with crimes committed in the course o£ their duties. It is significant that the use of 
the grand jury as a scapegoat for the prosecutor was one of the abuses that proponents 
of the information method of prosecution hoped to end. DEBATES, s11pra note 122, at 
313, 315. 

176 Id. 
177 Although in some counties it is the practice of prosecutors to submit border

line cases to the grand jury from time to time in order to get some sort of popular 
yardstick for their own screening decisions, this does not seem to be a common 
practice in Los Angeles. Apparently the grand jury has never investigated charging 
practices of the District Attorney. 

' 
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beyond the point of prosecutorial screening, the grand jury has 
greater control downstream than does the magistrate. As indicated 
in subsequent discussion of the conclusive effect of the magistrate's 
decision, once the defendant has been held to answer for a felony, 
the magistrate has no control over the offenses charged in the in
formation; the prosecutor can even charge offenses dismissed by 
the magistrate.178 On the other band, amending an indictment in 
any significant way requires that the prosecutor return to the grand 
jury.179 Hence, if the grand jury thinks the evidence only justifies 
a manslaughter charge, it can see that the defendant is not prose
cuted for first degree murder. The magistrate has no such control. 

It should be recalled that prosecutorial screening was viewed as 
relevant to the preliminary bearing because the magistrate, down
stream from the prosecutor, forms a conception of his screening 
function at the preliminary hearing in light of his view as to bow 
prosecutorial screening is performed. Screening by the grand jury 
is relevant to the preliminary bearing because, to a great extent, the 
grand jury and the preliminary hearing have been viewed as paral
lel institutions. The magistrate's conception of his role in screening 
is thus necessarily influenced by what he perceives to be the way 
in which an alternative institution performs the same function. How
ever, in testing his role by reference to the grand jury, the magistrate 
should be aware of the significant differences between the two in
stitutions, differences which substantially alter the nature of the 
screening functions which either can perform. With prosecutorial 
screening and grand jury screening as referents, this Article now 
examines in detail magisterial screening at the preliminary hearing. 

D. The Screening Standard at the Preliminary Hearing 

Magisterial screening will be examined from several perspec
tives. The inquiry is first into the verbal formula as stated in statutes 
and decisions, then into appellate decisions purporting to apply the 
standard in reviewing the results of magisterial screening. Next, 
our observations of the performance of the screening function as 
carried out in Los Angeles are discussed. Finally, a brief look will 
be taken at statistics which shed light on the screening process. 

1. The Verbal Formula 

The 1879 amendment to the California Constitution which 
authorized the use of the information in place of the indictment 

178 See text accompanying notes 330-37 infra. 
179 See generaUy Congressional Invitation, supra note 6, at 1365-70; R. MoLEY, 

OUR C!u:MmAL COURTS 14-20, 36-40 (1930). 
121 u.s. 1 (1886). 
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merely provided for prosecution by information following "examina
tion and commitment" by a magistrate, without indicating the mean
ing of the quoted terms.180 Subsequent amendments have left the 
constitution silent on the standard to be applied. 

The provisions of the California Penal Code which detail the 
screening standard remain essentially as adopted in 1872.181 Penal 
Code section 872 provides that the defendant must be held to 
answer if "it appears from the examination that a public offense has 
been committed, and there is sufficient cause to believe the defen
dant guilty thereof . ... m 82 Conversely, the defendant must be 
discharged, according to Penal Code section 871 "[I]f, after hearing 
the proofs, it appears either that no public offense has been com
mitted or that there is not sufficient cause to believe the defendant 
guilty of a public offence .... mss This is a fairly orthodox formula
tion of the standard.184 Notice, however, that in the federal courts 
as well as in the courts of many other states using this same stan
dard, the preliminary hearing is not the only screening device. The 
case must pass through the grand jury's sieve as well.185 The 

180 CAL. CoNsT. art. I, § 8. 
181 Many aspects of the present statutory provisions governing the preliminary 

reflect the degree to which it was originally an offshoot of the continental system. B. 
WITKIN, CALIFORNIA PROCEDURE§ 212 (1963); Ex parte Bain, 121 U.S. 1 (1886). 

182 CAL. PENAL CoDE § 872 (West 1970). 
188 ld. § 871. 
184 FED. R. CRru. P. 5 (c), for example, provides: 
If from the evidence it appears to the commissioner that there is probable 
cause to believe that an offense has been committed and that the defendant 
has committed it, the commissioner shall forthwith hold him to answer in 
the district court; otherwise the commissioner shall discharge him. 

This formulation was modeled after sections 54 and 55 of A LJ. Model Code of 
Criminal Procedme, and was in turn the model for Rule 6 of the Uniform Rules of 
Criminal Procedure. 1 L. ORFIELD, CRIMINAL PROCEDURE UNDER THE FEDERAL RuLES 
§§ 5.1, 5.83 (1966). See also A.B.A. STUDY, mpra note 3, at 85. See note 193 & accom
panying text infra for a California court's equation of the term "sufficient cause" with 
the term "probable cause." 

The California Penal Code prescribes a different standard for the grand jury 
screening than for magisterial screening. 

The grand jury shaH find an indictment when all the evidence before it, 
taken together, if unexplained or uncontradicted, would in its judgment, war
rant a conviction by a trial jury. 

CAL. PENAL CODE § 939.8 (West 1970). This instruction is supplemented, and arguably 
contradicted, by another section which says that the grand jurors are to weigh the 
evidence and if they think other evidence is available which will explain away the 
charge they shall order the evidence produced. I d. § 939.7. It is hard to see why the 
grand jurors should call for contradictory evidence if in deciding whether to indict 
or not they are to treat the prosecution's evidence as uncontradicted. A more rational 
interpretation of the two sections might be that the grand jurors are supposed to 
weigh contradictory evidence if it is produced, but, if it is not produced, they should 
not speculate about possible defenses. 

185 In the federal system today the preliminary hearing exists simply as a step 
preceding grand jury indictment as it did in California prior to the constitutional 

• 
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standard that the federal grand jury applies is not one of sufficient 
cause but rather one which asks if they would be willing to convict 

convention. DEBATES, supra note 122, at 310-18. See also L.A. Study, mpra note 3, at 
28-31. The grand jury model sheds light on a number of constitutional aspects of 
the preliminary hearing. In Hurtado v. California, 110 U.S. 516 (1884), the United 
States Supreme Court held that the states were free to abolish the grand jury and 
substitute the preliminary hearing, rejecting the argument that the grand jury was 
part of that "due process of law" whlch the states were bound to provide under the 
fourteenth amendment. The case was decided in an era when none of the Bill of 
Rights was thought to be protected under the fourteenth amendment. Recently, since 
the Supreme Court has selectively incorporated many of the restrictions on criminal 
prosecutions contained in the first eight amendments into the fourteenth, the argument 
has been made that Hu rtado may no longer be controlling. Thus far the California 
courts have rejected that argument. See, e.g., People v. Stephens, 266 Cal. App. 2d 661, 
72 Cal. Rptr. 317 (2d Dist. 1968); People v. Hamilton, 254 Cal. App. 2d 462, 62 Cal. 
Rptr. 261 (2d Dist. 1967). 

Whether or not the Supreme Court would today reverse H urtado, there are 
other arguments that might bring some constitutional controls to bear upon the 
preliminary hearing. It might be argued that the basis of Hurtado was that the pre
liminary hearing-information mechanism described by Mr. Justice Matthews was con
stitutionally acceptable because it was simply a different method of protecting whatever 
values and interests were safeguarded by the grand jury. Hence, the argument runs, if 
one could show that the preliminary does not, in fact, protect some of these values, 
then to that extent it does not constitute due process. 

There are a number of statements in Hurtado whlch tend to support the above 
argument. The statement of facts by Mr. J ustice Matthews includes a careful descrip
tion of the California information procedure. 110 U.S. 516, 517-19. He almost 
immediately quotes from a decision of the California Supreme Court upholding the 
information system, Kalloch v. Superior Court, 56 Cal. 229 (1880): "It may be 
questioned whether the proceeding by indictment secures to the accused any superior 
rights and privileges; but certainly a prosecution by information takes from him no 
immunity or protection to which he is entitled under law." !d. at 520. In distinguishing 
a passage from Coke relied upon by the Massachusetts Supreme Court in reaching the 
conclusion that an indictment was required by due process, he argues that Coke 
meant only that the grand jury was one method of meeting the requirement of due 
process. ! d. at 523. Still later the following is quoted from Cooley: "Administrative 
and remedial process may be changed from time to time, but only with due regard 
to the landmarks established for the protection of the citizen." ! d. at 527-28. After 
pointing out certain procedural defects in the early grand jury, such as a reliance upon 
rumor rather than witnesses, he wryly suggests 

"[T]hat it is better not to go too far back into antiquity for the best secu
rities for our "ancient liberties." It is more consonant to the true philosophy 
of our historical legal institutions to say that the spirit of personal liberty and 
individual right which they embodied was preserved and developed by a 
progressive growth and wise adaptation to new circumstances and situa
tions ..•• 

Id. at 530. He then concludes: 
It follows that any legal proceeding .. . which regards and preserves these 

principles of liberty and justice, must be held to be due process of law ..•• 
Tried by these principles, we are unable to say that the substitution for a 
presentment or indictment by a grand jury of the proceeding by information, 
after examination and commitment by a magistrate, certifying to the probable 
guilt of the defendant, with the right on his part to aid of counsel and to 
cross-examination of the witnesses produced for the prosecution, is not due 
process of law. 

! d. at 537-8. 
There arc even cases that are often cited for the proposition that the state does not 

have to provide a preliminary hearing at all. That proposition, however, is supported 
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on the prosecution's evidence.188 In California it would appear that 
the defendant is entitled to less by way of screening than in these 
other jurisdictions since cases prosecuted by information must only 
satisfy the sufficient cause standard.187 

The preliminary hearing in California was originally adopted 
to serve the same function as it does today in the federal courts
as a device to test the legality of the detention of the defendant 
pending the return of an indictment.188 It therefore seems plausible 
to suppose that the probable cause standard for bind over was de
rived from the same sources as the fourth amendment, in the era 

only in dicta. See D.C. Study, supra note 3, at 49 n.28; 1 L. ORYIELD, CRn.!INAL 
PROCEDURE UNDER TRE FEDERAL RULES 225 (1966). The only case directly holding that 
the state can prosecute a defendant for a felony without any screening, Lem Woon v. 
Oregon, 229 U.S. 586 (1913), may be distinguishable. There, the Supreme Court 
approved the Oregon Information Act of 1899 which permitted a defendant to be 
prosecuted by information filed by the prosecutor without a preliminary hearing or 
a commitment by a magistrate. The Supreme Court disposed of the case with a 
perfunctory reference to Hurtado as having settled the matter. It should be noted that 
the case came up on appeal from a conviction. Suppose, however, that the defendant 
had sought pre-trial habeas corpus alleging that he was being incarcerated without 
probable cause. Is it likely that this could be squared with current notions of the four
teenth amendment and the functions of The Great Writ? Cf. A.B.A. STUDY, supra 
note 3, at 62-63. See aJ.so Note, The Preliminary Hearing-An b1terest Analysis, 51 
IowA L. REv. 164, 181-83 (1965) (arguing for due process right to a preliminary 
hearing); CRIMINAL DEFENSE TECHNIQUl:S § 8.14 (R. Cipes ed. 1969). 

It might also be argued that the preliminary hearing, or something like it, is 
compelled by other constitutional guarantees. For example, one could argue that so 
long as California permits the short form information, then the constitutional right 
of the defendant to be apprised of the charges against him may require the pre
liminary hearing transcript as a supplement. Furthermore, increased defendants' rights 
to discovery may be satisfied through the preliminary hearing. 

186 Because the grand jury's application of the screening standard is virtually 
unreviewable, the cases are sparse and mostly dicta. However, the standard of "con
victability" seems well established in the charges delivered to federal grand juries. 
See, e.g., Charge to the Grand Jury, 12 F.R.D. 495, 496 (N.D. Cal. 1952); Charge to 
Grand Jury, 30 F. Cas. 992, 994 (No. 18,255) (N.D. Cal. 1872); Charge to Grand 
Jury, 30 F. Cas. 998-99 (No. 18,257) (Md. Cir. 1836) (Taney, J.). See Grand Jury
Role and Powers, supra note 153; contra Carrado v. United States, 210 F 1d 712, 717 
(D.C. Cir. 1953). See aJ.so 1 C. WRIGHT, FEDERAL PRACTICE. AND PROCEDURE § 110 
(1969); 1 L. 0Rn:E:LD, CRn.!INAL PROCEDURE UNDER TRE FEDERAL RULES§ 6.101 {1966); 
L . 0RYIELD, CRn.!INAL PROCEDURE FROM ARREST TO APPEAL 144 (1947); G. EDWARDS, 
THE GRAND ]URY 37, 105, 142 (1906); Note, Quashing Federal Indictments Returned 
Upon Incompetent Evidence, 62 HARv. L. REv. 111 n.S (1948). 

187 Interestingly, when the Federal Rules were being considered, a committee of 
the Chicago Bar Association objected to the probable cause standard for preliminary 
hearings on the ground that it did not adequately protect the defendant. See 1 L. 
0RFIELD, CRIMINAL PROCEDURE UNDER TRE FEDERAL RULES 224 (1966). In California, 
then, one may be put on trial for a felony if the evidence satisfies either the probable 
cause standard in a prelinlinary hearing or the convictability standard of the grand 
jury. In the federal system, and in states modeled after it, the evidence must satisfy 
both tests-absent waiver of the preliminary or return of an indictment before the 
preliminary can be had. D.C. Study, supra note 3, at 135; Chicago Study, supra note 
3, at 466. 

188 See note 185 supra. 

• 
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when the commitment decision was concerned only with legality of 
the detention of the defendant pending screening by the grand 
jury.189 There is nothing in the debates leading to the adoption of 
the information system to suggest that framers of the preliminary 

" intended to make it easier to put defendants on trial than under 
the grand jury system. It is thus likely that the old standard for 
judging the legality of commitment pending screening was carried 
over to the information system without any appreciation of the 
fact that the preliminary hearing was now to perform the screening 
function.190 

• 

• 

Some additional statutory provisions, not directed in terms to 
the magistrate, bear on the standard to be applied by him. The 
superior court may, under the provisions of Penal Code section 995, 
set aside the information on the grounds, inter alia, that the "defen
dant had been committed without reasonable or probable cause.m91 

Furthermore, the defendant who has been held to answer may pro
cure his discharge by a writ of habeas corpus where, in the words 
of Penal Code section 1487(7), he "has been committed on a crimi
nal charge without reasonable or probable cause.m02 In the leading 
case on the application of the probable cause standard, People v. 
Nagle/93 the California Supreme Court held that the words "suffi
cient cause" in Penal Code section 872 had the same meaning as 
the words "reasonable or probable cause" in the habeas corpus 
statute. It then said, in language often quoted: "'Reasonable or 
probable cause' means such a state of facts as would lead a man of 
ordinary caution or prudence to believe, and conscientiously enter
tain a strong suspicion of the guilt of the accused.m94 This language, 
while a trifle more colorful than the austere "sufficient cause" lan
guage of Penal Code section 8 72, is probably about as helpful to 
the magistrate as the instruction on reasonable doubt is to the 
average juror. 

Although some courts have attempted to clarify the meaning of 

189 See 1 C. WRIGHT, FEDERAL PRACTICE AND PROCEDURE § 80 (1969). 
190 This may have been because the framers were concerned not with the verbal 

standard but with what was done in practice. Several of the critics of the grand jury 
cited cases in which defendants had been indicted after the magistrate had refused to 
hold them. DEBATES, supra note 122, at 312, 317. 

191 CAL. PENAL CoDE § 995 (West 1970) . The same standard is applied to review 
of an indictment. Buck v. Superior Court, 245 Cal. App. 2d 431, 54 Cal. Rptr. 282 
(2d Dist. 1966). 

192 CAL. PENAL CoDE § 1487 (7) (West 1970). 
193 25 Cal. 2d 216, 153 P .2d 344 (1944). See also Grissom v. Superior Court, 105 

Cal. App. 2d 705, 234 P.2d 147 (3d Dist. 1951); People v. Combs, 9 Cal. App. 262, 
98 P. 686 (3d Dist. 1908). 

194 25 Cal. 2d at 222, 153 P .2d at 347. 
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the bind over standard merely by compounding definitionsr5 other 
courts have avoided that futile linguistic exercise in favor of com
parisons of the bind over standard with the quantum of evidence 
required at other stages of the criminal process. It is commonly 
stated, for instance, that the evidence required to hold a man to 
answer is less than that required to sustain a conviction.196 There is 
ambiguity in this comparison. If the comparison means that the 
magistrate applies a lesser standard than the jury, one must know 
whether the reference is to the verbal standard employed by the 
jury, "beyond a reasonable doubt," or to what juries actually do. 
If the former, then the comparison is not helpful because all one 
has to compare are the raw words; given the narrow scope of review 
of jury verdicts, appellate courts are never called on to interpret 
those words.107 If the reference is to what juries actually do, then 
the magistrate has only the sketchiest evidence to go on.198 

195 In one opinion a court stated: "The term 'probable' has been defined as 
meaning, 'having more evidence for, than against ; supported by evidence which inclines 
the mind to believe, but leaves some room for doubt.'" Malleck v. Superior Court, 
142 Cal. App. 2d 399, 298 P .2d 115, 117 (1st Dist. 1956), citing Ex parte Heacock, 8 
Cal. App. 420, 97 P. 77 (3d Dist. 1908) . See also A.B.A. STUDY, supra note 3, at 85-86. 
As illustrative of other definitions, see People v. Mitchell, 27 Cal. 2d 678, 681, 166 
P.2d 10, 12 (1946) ("Reasonable or probable cause required to uphold the commit
ment of a defendant .•. exists if there is sufficient proof to make it reasonable to 
believe that the defendant is guilty of the offense charged.") ; People v. Firestine, 268 
Cal. App. 2d 533, 535, 74 Cal. Rptr. 168, 171 (1st Dist. 1968) ("An element of 
reasonable cause is the existence of competent substantial evidence to show the 
commission of the crime that is charged.'') For a collection of various other phrasings 
of the standard, see Note, The Preliminary Hearing- An Interest Analysis, 51 IowA 
L. REv. 164, 168 n.24 (1965). 

196 Importantly, the clearest statement of the difference between the bind over 
and the conviction decision appears in a pair of cases which seem to use the distinction 
as a basis for disapproving the practice of submitting the case for decision by the 
superior court on the basis of the transcript of the preliminary. See People v. Fisk, 
32 Cal. App. 2d 26, 30, 89 P.2d 142, 144 (2d Dist. 1939) ("There is a great differ
ence between the legal requirements with regard to what evidence is necessary to 
justify the order of a magistrate in holding the defendant to answer in the superior 
court, and that which is necessary to support a judgment of 'Guilty.' The doctrine 
of reasonable doubt applies to the latter, whereas but slight evidence is sufficient to 
justify the former."); People v. O'Brien, 37 Cal. App. 2d 708, 100 P.2d 367 (2d 
Dist. 1940). Cf. People v. Clark, 256 Cal. App. 2d 6, 63 Cal. Rptr. 622 (2d Dist 
1967); People v. Willmirth, 247 Cal. App. 2d 513, 514, 55 Cal. Rptr. 678, 679 (Sth 
Dist. 1966) ("[E]vidence sufficient to hold the defendant to answer need not be so 
strong or convincing as the evidence necessary to convict after trial.") ; Malleck v. 
Superior Court, 142 Cal. App. 2d 396, 397, 298 P.2d 115, 116 (1st Dist. 1956) 
("Reasonable or probable cause may exist although there may be some room for 
doubt."). See also A.B.A. STUDY, supra note 3, at 86. 

197 If the jury concludes that the evidence does not satisfy the standard of 
proof beyond a reasonable doubt, there is, of course, no appellate review at all. If the 
jury convicts, there is a presumption on appeal that the judgment is correct and may 
be reversed only where the evidence amounts to only "speculation," "conjecture" or 
''mere suspicion." B. WITKIN, CALIFORNIA CRIMJNAL PROCEDURE §§ 683-85 (1963). 

198 The magistrate who formerly practiced in the criminal courts would have 
some basis for making this sort of prediction; those magistrates whose professional 

I 
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If, as seems more likely, what is meant in the above com
parison is that the standard for bind over is less than the quantum 
of evidence required to avoid reversal of a conviction on appeal for 
insufficiency of the evidence, the comparison is somewhat helpful. 
If the prosecutor finds a case where a conviction was sustained on 
appeal with no more evidence than he has presented, the case for 
holding the defendant to answer follows a fortiori.109 Cases holding 
evidence insufficient to convict are of no help in deciding the size of 
the gap between appellate review of the conviction and magistrates' 
decisions to bind over, unless they opine that the evidence was not 
even enough to hold the defendant to answer. 

Apparently in only one appellate case has the defendant argued 
that because the evidence would not sustain a conviction on appeal, 
he should not have been held to answer. In Williams v. Superior 
Court,200 the defendant had been bound over for grand theft and 
receiving stolen property on evidence that, five weeks after a cus
tomized car had been stripped, the defendant was in possession of 
the stolen accessories. Acknowledging the cases that held that such 
evidence was not sufficient to support a conviction on either of 
these charges, the California Supreme Court held that the defendant 
was nonetheless properly held to answer. The court cited the apho
rism that the "evidence to support an indictment or information 
need not be sufficient to support a conviction."201 The court never 
explains why this should be so. 

It is understandable why the magistrate at the preliminary 
hearing should apply a more relaxed test than the reasonable doubt 
standard; 202 the standard is part of the right to trial by jury and 

experience did not include criminal cases could only guess. This may account for the 
fact that former prosecutors now serving as magistrates are more willing to dismiss 
on evidence sufficiency grounds than are other magistrates. To some extent lack of 
information about what juries do could be alleviated if there were a systematic 
process of feedback from the superior courts. Under the present system, only rarely 
would a magistrate learn what happened to his cases on motions to dismiss, let alone 
the ultimate disposition. For a description of the way in which "convictability" was 
predicted in one prosecutor's office, see The Prosecutorial Discretion, supra note 111, 
at 183-87. 

199 See People v. Haywood, 161 Cal. App. 2d 307, 311-12, 326 P.2d 539, 541-42 
(2d Dist. 1958). 

2oo 71 Cal. 2d 1144, 458 P.2d 987, 80 Cal. Rptr. 747 (1969). 
201 ld. at 1150, 80 Cal. Rptr. at 751. 
202 Some of the grand jury cases suggest, however, that the reasonable doubt 

standard ought to be applied by the grand jury. Charge to the Grand Jury, 12 F.R.D. 
495, 496 (N.D. Cal. 1952); contra, Carrado v. United States, 210 F.2d 712, 717 (D.C. 
Cir. 1953). The bulk of the cases, however, are more susceptible to being read as 
requiring the grand jury to decide if a conviction would be warranted, not whether 
they themselves would vote to convict if they were members of the petit jury. See 
note 186 supra. 
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one designed for application by the jury or other trier of fact.203 

However, if the evidence is such that a jury would not be permitted 
to convict, then it is difficult to justify not disposing of the case at 
the preliminary hearing stage.204 The assumption might be that the 
prosecution is entitled to hold the defendant on a lesser standard 
while it hunts for additional evidence.206 This rule may have been 
supportable in the middle of the last century when the police were 
not as sophisticated as they are today and when it may have been 
easier to flee to avoid prosecution. Today, however, unless the statute 
of limitations is about to run, it is difficult to defend binding over 
the defendant while the police search for evidence that ~ support 
a conviction. 

As a practical matter, in most cases police investigation ceases 
once the complaint has been issued. The prosecutor wants to have 
the defendant held, not so that the police have time to find more 
evidence of guilt, but in order that incarceration, the costs of de
fense, the risk of conviction and other pressures will lead the defen
dant to plead guilty.206 The result in Williams might be more 
defensible if the courts released more people on bail or on their 
own recognizance thus eliminating one of the more severe pressures 
on the defendant to plead guilty,207 or in those cases in which the 

208 It is not unheard of for a legal system to require that at each step in the pro
cess the decision-maker, even the prosecutor, must have a personal belief in the guilt 
of the accused. See Fletcher, The Presumption of Innocence in the Soviet Unio11, 15 
U.CL.A. L. REv. 1203, 1215 (1968). 

204 This "directed verdict function" is apparently the most common screening 
standard practiced in other states. See A.B.A. STUDY, Stljlra note 3, at 88. 

206 Two years prior to WUliams, ·we observed a case in which the Williams issue 
was raised. The defendant was found riding a stolen motorcycle the day after it had 
been taken, hence the inference of guilt from possession was stronger than in Williams. 
The assumption in the text might thus be more justified in this case than in Williams. 
The defendant was held to answer without much argument on the sufficiency of the 
evidence. In the superior court the case was submitted on the transcript of the pre
liminary hearing and the defendant was acquitted. Though additional witnesses 
were called at trial, we were unable to find out whether these were for the prose
cution or the defense. 

206 One might argue that the magistrate ought not to be concerned about the 
convictability of the defendant but simply the probability that he is in fact guilty, thus 
permitting the prosecutor to pressure him into a deserved plea of guilty where a 
conviction could not be procured because of "technicalities." This would permit the 
courts to maintain the due process image by requiring its application at trial, while 
at the same time permitting the system to be administered up to trial on another 
basis. Why should the prosecutor be hindered in extracting a guilty plea from one he 
knows to be guilty because of 17 prior convictions for the same offense and a 
Mira1zda-barred confession? This argument runs counter, however, to what one would 
infer from the application of the rules of evidence at the preliminary. There is nothing 
in Williams, or any other opinion for that matter, which suggests that the California 
courts would accept the argument. 

207 Many judges-and Jaw professors-tend to underestimate the impact of in
carceration, perhaps misled by bright paint and new bricks into thinking that jail is 
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prosecution could point out what sorts of additional evidence might 
be available at the time of triaJ.2°8 

Another attempt at comparative definition of the standard is 
the statement sometimes found in the cases that the words "probable 
cause" have the same, or substantially the same, meaning in every 
other context where they are used-issuance of an arrest or search 
warrant and arrest or search without a warrant.209 This notion 
seems more an unthinking acceptance of a semantic fallacy than 
carefully considered analysis.210 Unless one defines the probable 
cause standard in a very peculiar way, the decisions to be made 
under the standard are so fundamentally different in each context 
that it is inevitable that different rules will be followed. For ex
ample, the magistrate issuing a warrant and the policeman making 

simply a "home away from home" for the impoverished defendant. Seldom considered 
is the fact that incarceration is not simply a denial of what one could do on the 
outside-make love, go to work-but also involves subjection to a highly demeaning 
regime of petty tyranny. See, e.g., A. SoLZ1IENITSYN, TRE FIRST CmCLE 528-54 
(1968). 

208 The proposed amendments to the Federal Rules of Criminal Procedure sup
posedly leave the magistrate the option to require such a showing, but the lack of 
such a showing does not preclude an indictment by the grand jury. See PROPOSED 
FED. R. CRIM. P . 5.1, Advisory Comm. Note, 48 F.R.D. 572 (1970) . 

209 See People v. Stout, 66 Cal. 2d 184, 194, 424 P .2d 704, 710, 57 Cal. Rptr. 
152, 158 (1967). See also PROPOSED FED. R. CRIM. P . 5.1, Advisory Comm. Note, 48 
F .R.D. 571 (1970). Adherents of this view sometimes even toss in a grand jury 
indictment as supposedly based on the same standard, although the grand jury is 
supposed to use a different standard. See, e.g., Frazzini v. Superior Court, 7 Cal. App. 
3d 1005, 1012, 87 Cal. Rptr. 32, 37 (4th Dist. 1970). One wonders whether in this 
post-M app era, the California courts really intend to apply all of the United States 
Supreme Court's search-and-seizure decisions to every context in which, under state 
law, the test is "probable cause." Certainly there are policy justifications for applying 
the standard differently in different contexts. The Supreme Court has, for example, 
strongly hinted that a magistrate might issue a search warrant on evidence that would 
not permit a policeman to arrest without a warrant because the magistrate is pre
sumably less zealous and because a lesser standard would encourage resort to war
rants. United States v. Ventresca, 380 U.S. 102 (1965). But cf. A.B.A. STUDY, supra, 
note 3, at 48 n.4. 

The argument may be carried further. The fourth amendment standard is de
signed not as part of the screening procedure in criminal cases but as a protection 
for those who will never become an accused. It is only because of the use of the ex
clusionary rule as a sanction and the notion of search incident to an arrest that the 
issue bas become so closely related to the screening process in criminal cases. As a 
matter of logic, there is no reason why one could not take the position that the 
standard required for police intrusion into the privacy of citizens is a completely 
distinct matter from the question of when the police can arrest or detain or when the 
prosecutor can initiate charges. One who valued privacy might wish to argue that 
the standard for a search ought to be considerably higher than the arrest standard 
because the right to privacy is more important than the right to be free from un
warranted arrest or prosecution. From this point of view, the significance of linking 
the arrest standard to the search standard might arguably have had the effect of 
eroding the search standard. 

210 See A.B.A. STUDY, supra note 3, at 86-87. 
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an arrest may rely on hearsay for these decisions, 211 but hearsay 
will not support a bind over.212 The preliminary is adversary and 
the witnesses are confronted, but this is not true of the arrest or 
warrant decisions. Furthermore, the magistrate has a technical com
petence which the policeman lacks and he is expected, therefore, to 
apply the demurrer function. Thus, one can find cases quashing 
informations on the ground that the magistrate was in error in think
ing the offense was a violation of the statute; 213 while in the case of 
the policeman it is enough that his interpretation of the statute was 
reasonable.214 Finally, the cases make quite clear that in applying 
the probable cause standard on a motion to quash, the superior 
court judge is engaged in a different function than the magistrate, 
in part because he does not see the witnesses, in part because 
his function is viewed as a review rather than a de novo determina
tion.21G 

Perhaps one can rationalize the notion that "probable cause" 
means the same thing in all of these contexts by restricting the 
phrase to the character of the belief or the degree of certainty that 
the evidence must adduce in decision-making. Thus, although it is 
true that the magistrate and the policeman evaluate different evi
dence with different educational backgrounds, the degree to which 
they must be convinced before they proceed is the same. But so 
defined, it is hard to see how the comparison is helpful to the 
magistrate. 

The clear result of the foregoing analysis is that it is insuffi
cient to seek an understanding of the nature of magisterial screen
ing through definitions of the verbal screening formula or through 
comparisons of the formula with the meaning of probable cause in 

211 See, e.g., Aguilar v. Texas, 378 U.S. 108, 114 (1964); People v. Sesslin, 68 
Cal. 2d 418, 439 P.2d 321, 67 Cal. Rptr. 409 (1968), cert. denied, 393 U.S. 1080 
(1969). 

212 In re Martinez, 36 Cal. App. 2d 687, 98 P.2d 528 (1st Dist. 1940) . 
218 See, e.g., People v. Firestine, 268 Cal. App. 2d 533, 74 Cal. Rptr. 168 (1st 

Dist. 1968) . 
214 There appears to be no direct support for this proposition. Seemingly all of 

the cases which interpret the penal code provision governing arrest, CAL. PENAL 
CoDE § 836 (West 1970), refer only lo the police officer's reasonable belief that nels, 
assumed to constitute a crime, have been committed. See, e.g., Cunha v. Superior 
Court of Alameda County, 2 Cal. 3d 352, 466 P.2d 704, 85 Cal. Rptr. 160 (1970); 
People v. Aguirre, 10 Cal. App. 3d 884, 89 Cal. Rptr. 384 (2d Dist. 1970). None of 
the cases talk about the officer's reasonable belief that the acls committed constitute 
a crime within the meaning of the statutory provision defining the crime in question. 
However, it would seem that CAL. PENAL CoDE § 836 requires the latter belief (an 
exercise of the demurrer function) and most of the cases probably assume that the 
officer had a reasonable belief that the acls committed constituted a crime, because 
most of the crimes involved are fairly common to the officer's experience. 

21G See notes 244-45, 250 & accompanying text i11jra. 

• 

li 
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other criminal contexts. More useful is an appreciation of the way 
in which the criminal screening process works and the role of the 
preliminary hearing in that process. The process is commonly de
picted as a series of sieves with progressively smaller holes.216 An 
extremely mechanistic application of this imagery would suggest 
that there is no useful function in having two sieves with the same 
size holes or in arranging the sieves so that the one with the big 
holes is used only after the sand has already been sifted through the 
one with smaller holes. 

There are several problems with this mechanistic analogy. Un
like mechanical screens, human screening is not nearly as accurate. 
Hence, one might have successive human screeners each applying 
the same standard simply to decrease the possibility of error. More 
importantly, however, the analogy to sifting sand may be mecha
n~tically unsound because at each stage in the process cases may be 
screened out for different reasons rather than for progressively more 
sophisticated application of the same reason. Clearly a policeman 
may decline to arrest or a prosecutor decline to prosecute for rea
sons that have nothing to do with the sufficiency of the evidence, 
though they may screen for that reason as well.217 

To put it somewhat differently, perhaps the analogy ought not 
be to sifting sand but to packing pickles.218 At one point in the 
process some cucumbers, because they are too small or too large for 
regular pickles, are put aside to make gherkins or dill slices. At 
another step some are eliminated because they are broken, another 
step screens out unripe samples, yet another takes out those that are 
rotten and so on. So it is with screening in the criminal process. 
Some cases are screened out at each stage for evidentiary reasons, 
but at each stage there are also a complex set of standards that lead 
to the elimination of other cases. At some points the screening 
decisions differ because one mechanism is checking another, yet at 
another point the difference may be because each is performing a 
different function or performing it with different tools. In short, 
the relationship between the varying "screening" mechanisms is 
considerably more complex than might be suggested by some de
scriptions-including our own. 

On its face, the standard set out by the statute for governing the 

210 See, e.g., A.B.A. STUDY, s!tpra note 3, at 86; Cook Comzty btdigent De
fendants, supra note 6, at 588. 

217 See, e.g., D . MciNTYRE, LAw E NFORCEMENT m THE M ETROPOLIS 97-112 
(1967) . 

218 For the benefit of bard-nosed empiricists, we reveal that one of the authors 
is a one-time pickle picker who bas observed the screening portion of the pickle
packing process. 
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bind over decision seems to limit the magistrate's screening functions 
rather narrowly. It suggests an evaluation of the persuasive quality 
of evidence to support the charges-the summary judgment func
tion. According to Williams,210 the magistrate is not to consider 
whether the evidence is such that a trial jury would not be per
mitted to convict. This means that the magistrate is not to engage 
in the directed verdict function. The magistrate must also consider 
whether the conduct is violative of the statute-the demurrer func
tion.220 But none of the cases suggest that in performing the de
murrer function he is, as with the summary judgment function, to 
pass questionable cases on for decision. That is, the magistrate is 
not to apply a probable cause standard to the interpretation of the 
statute. Furthermore, it is clear from the cases that at least to the 
extent of enforcing the constitutional exclusionary rules, the magis
trate must exercise the litigant control function.221 

It is one thing to say that the magistrate is to perform these 
functions; it is another matter entirely to decide how they should 
be performed in individual cases. For guidance in this respect re
ported decisions involving the screening standard will be examined. 
Because there is no reason to believe that the magistrate functions 
differently than any other judge in interpreting the statute (de
murrer function) or enforcing the exclusionary rules (litigant con
trol function), cases which deal with these functions have not been 
included. Instead, in determining the meaning of "probable cause," 
tl1e sole concern will be with those cases which involve the evi
dentiary standard (summary judgment function) . 

2. Consideration of Magisterial Screening by the Appellate Courts 

A magistrate who looked to the appellate courts for guidance 
in performing his role would be somewhat disappointed. Partly his 
dissatisfaction would be a result of the kinds of cases which are 
reviewed on appeal and partly a result of the way appellate courts 
have chosen to handle the few cases they do review. 

To begin with, there is no appellate review of magisterial de
cisions holding the evidence insufficient. If the magistrate discharges 
the defendant, the prosecutor may refile or go to the grand jury, but 
he cannot appeaJ.222 Accordingly one will never see an appellate case 
approving a decisi<;>n discharging the defendant. 

210 See text accompanying note 200 supra. 
220 See text accompanying note 182 mpra. 
221 See section IV(D) of the Article to appear in 18 U .CL .A. LAw REVIEw, 

Issue 5. 
222 See ten accompanying notes 319-29 infra. 
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Where the magistrate does hold the defendant to answer, re
view has taken two forms. The first is by writ of habeas corpus, at 
one time the only form of review, but a practice rarely followed in 
recent decades. Where habeas corpus is used, the decision is a direct 
review of the magistrate's action. The more common route is the 
motion to quash the information in the superior court, followed by 
a writ of prohibition or post-conviction appeal by the losing side.223 

In this context, however, the issue in the appellate court may not be 
whether the magistrate was right or wrong in his decision, but rather 
whether his decision was so wrong that the superior court would be 
justified in overturning it.224 The appellate courts seldom show any 
awareness of this distinction.225 

Another factor which detracts from the usefulness of the case 
law is that the overwhelming bulk of the decisions support the 
judgment of the magistrate. Only a handful of decisions hold that 
the magistrate went so far beyond the evidence that the information 
should be quashed. It is therefore almost impossible for the magis
trate to discern how far is too far in permitting weak cases to go 
on for trial. · 

A third feature of the appellate decisions that detracts from 
their usefulness is that they are simply not representative of the 
flow of cases through a contemporary urban court. They tend to be 
most representative of defendants whose wealth or self-interest 
enables them to afford the luxury of interlocutory review of the 
screening decision. There is an overabundance of murder, bookmak
ing, and in recent years, marijuana cases. Very few cases deal with 
those crimes most often charged against the urban poor-felonious 
assaults, thefts and burglaries. Because of the costs of interlocutory 
review most poor defendants get review of the screening decision, if 
at all, only on post-conviction appeal. Rather obvious psychological 
influences on appellate judges make this a less than propitious time 
for review of the bind over. Moreover, the poor man, because he 

223 See notes 89-91 & accompanying text s11pra. 
224 See text accompanying notes 365-70 infra. 
225 In the WiUU.ms case, sec te:\:t accompanying note 200 supra, the Califorrua 

Supreme Court decided that a section 995 motion to quash the information was im
properly granted where the defendant was held to answer for grand theft and re
ceiving stolen property, solely on evidence that he possessed the property five weeks 
after it bad been taken. The court begins its opiruon with the usual string of 
citations about the limited scope of the motion to quash. 71 Cal. 2d at 1147-48, 458 
P.2d at 990, 80 Cal. Rptr. at 750. However, the opinion contains language which 
sounds as if the court was considering the propriety of the magistrate's ruling. I d. at 
1151, 458 P .2d at 992, 80 Cal. Rptr. at 752. After reacling Willwms, the magistrate 
knows that be ca11 bold defendants to answer on this kind of evidence but he is left 
unsure as to whether he slto11ld. 
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was represented by the public defender organization, now has a dif
ferent lawyer than the one who handled his case at trial, and the 
record which is provided automatically in indigent appeals does not 
contain a transcript of the preliminary hearing.226 This transcript is 
obviously essential in determining whether there is any basis for 
challenging the magistrate's determination. Hence, unless appointed 
counsel is unusually conscientious and procures the preliminary 
transcript, errors in the bind over of the indigent defendant may 
never be reviewed on appeal. 

a. The Uncertain Boundaries of Magisterial Discretion. What 
of those cases which do mark the outer perimeter of the magistrate's 
power to hold the defendant to answer? Search reveals less than 
twenty cases holding that the evidence before the magistrate was 
insufficient to justify trial of the defendant in superior court. Seven 
of these, involving decisions to hold the defendant to answer on 
the basis of a confession, were overturned because of the inadmis
sibility of the confession under the corpus delecti rule.227 In all of 
these it appears to be conceded that the evidence was clearly suffi
cient with the confessions and clearly deficient without. 

Of the remaining cases, two were decided on the ground that 
the evidence was insufficient to establish that the defendant was the 
person who committed the crime. In one of these the court found no 
evidence to establish that the defendant was one of three robbers 
because the witnesses could not identify him and the confessions of 
his co-defendants were hearsay as to the defendant.228 

In the other case a marine sentry testified that while on duty 
he heard three shots fired from what sounded like a .22 caliber gun 
and that the bullets zinged past him from the direction of the nearby 
railroad tracks.220 The appellant conceded this was sufficient evi
dence to show, for purposes of the preliminary hearing, that the 
crime of assault with a deadly weapon had been committed. The 
remaining question was whether the evidence amounted to sufficient 
cause to believe the defendant in question guilty. The prosecution 

228 See, e.g., People v. De Prist, 2 Cal. App. 3d 423, 82 Cal. Rptr. 526 {3d Dist. 
1969) . 

227 People v. Byars, 188 Cal. App. 2d 794, 10 Cal . Rptr. 677 (2d Dist. 1961); 
In re Flodstrom, 134 Cal. App. 2d 871, 277 P.2d 101 (1st Dist. 1954); Hall v. Su
perior Court, 120 Cal. App. 2d 844, 262 P .2d 351 (3d Dist. 1953 ); People v. Grimes, 
91 Cal. App. 2d 629, 205 P.2d 416 (3d Dist. 1949); People v. Schuber, 71 Cal. App. 2d 
773, 163 P.2d 498 (3d Dist. 1945); b1 re Schuber, 68 Cal. App. 2d 424, 156 P .2d 944 
(3d Dist. 1945); In re Hartwell, 28 Cal. App. 627, 153 P . 730 (3d Dist. 1915). 

228 In re Martinez, 36 Cal. App. 2d 687, 98 P .2d 528 (1st Dist. 1940) . 
229 Malleck v. Superior Court, 142 Cal. App. 2d 396, 298 P .2d 115 (1st Dist. 

1956). 
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introduced evidence to show that the defendant was the night 
watchman at a junkyard across the tracks in the general direction 
from which the shots came, that he was on duty at the time of the 
assault, and that the police found an empty carton for .22 shells 
and two expended .22 cartridges in the junkyard. In granting a writ 
of prohibition, the court stated that there was only conjecture to 
connect the defendant with the crime.230 

One might be tempted to say that the evidence of commission 
of the offense, assault, was also conjectural. The difference in the 
treatment of the two issues might be explained on the basis of the 
language of the statute which establishes the standard to be applied 
by the magistrate in making the bind over decision. Penal Code 
section 8 72 only requires that it appear that a crime has been com
mitted for the magistrate to bind over. However, that same section 
states that the magistrate must endorse the complaint only where 
the prosecution has shown there is sufficient cause to connect the 
defendant to the commission of the crime; this implies that a higher 
standard is applied in making this decision than in determining if a 
crime has been committed.281 However, the court said that it was 
applying the standard of probable cause to both issues.282 

On the issue of whether the defendant was guilty, the court 
dismissed testimony that someone was seen moving around in the 
junkyard shortly after the shots were fired on the rationale that, 
even if that person was the defendant, curiosity about the shots was 
as likely an explanation for his presence as guilt. The court said 
the test required that the evidence make it more probable that the 
defendant was guilty than that he was innocent.288 The court con
cluded that evidence that he was in the vicinity and may have had 
possession of the shells used in the crime still left it as likely that he 
was innocent as that he was not.234 

In terms of magisterial screening it is interesting to note the 
way in which the court posits innocent explanations for some of the 
facts without any evidence for them. For example, the defendant 

· denied the shooting, but he never testified that he was out in the yard 
seeing what was going on. It seems implicit in the court's handling 

280 Id. at 399, 298 P.2d at 117-18. 
281 CAL. P ENAL CODE § 872 (West 1970). 
282 142 Cal. App. 2d at 397, 298 P.2d at 117. 
238 Id. at 399, 298 P .2d at 117. 
284 Id. The court's test sounds quite similar to the preponderance test used in 

civil cases. It is doubtful, however, that many courts believe that the civil test is 
to be applied at the preliminary. Most judges· we consulted, and many appellate 
opinions, seem to assume that the test of probable cause is lower than the pre
ponderance test. 
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of this issue that the burden was on the prosecution to negate this 
possibility. This seems to imply that the magistrate may draw any 
possible inferences contrary to the prosecution and then balance 
them against those inferences which support the prosecution's case. 

Of further significance is the fact that the defendant took the 
stand and denied the crime, one of the few reported cases where 
this was done. It is interesting to speculate what the result might 
have been in other close cases had the defendant elected to testify. 
There is authority in California suggesting that the magistrate may 
take into account the fact that the defendant did not take the stand 
at the preliminary.285 It is doubtful that this authority has survived 
Griffin v. California236 but it is unlikely that the magistrate, any 
more than the trial juror, is able to keep this factor from influencing 
his decision.237 Although one might argue that reliance on an in
ference of guilt from the defendant's silence is less serious where 
the decision is one to bind over rather than one of culpability, the 
inference is considerably less probative at the preliminary than at 
trial. This is a function of common defense tactics. Although de
fense counsel may feel that his client's exculpatory testimony might 
well defeat a weak prosecution case at the preliminary, he must also 
remember that since the decision to release the accused is not final 
he may be simply providing the prosecution with help in presenting 
a stronger case on refiling. Furthermore, at this early stage counsel 
is less prepared to make judgments about the closeness of the case 
than he will be at trial. In short, there are a number of sound rea
sons, other than the client's inability to truthfully exculpate himself, 
that might lead counsel to keep him off the stand at the preliminary 
hearing. Given the almost unanimous belief of defense counsel in 
the folly of putting on a defense at the preliminary,238 a magistrate 
ought to be quite careful in relying in any manner on the failure of 
the defendant to take the stand. 

In the remaining cases in which appellate courts held the evi
dence insufficient to hold the defendant to answer, the sufficiency of 
the evidence to establish that a crime was committed was at issue 
rather than the identity of the guilty party. There is a patternless 
variety of reasons which underlie the decisions in these cases. In 
some the evidence was clearly insufficient because of a naked gap 

285 See In re Plummer, 79 Cal. App. 2d 651, 180 P .2d 771 (1st Dist. 1947) . 
236 380 u.s. 609 {1965). 
237 See Hollopeter, Preliminary Examination, in CONT. Eouc. BAR, CAL. CRIM. 

LAW PRACTICE 245 {1964). 
238 I d. See also D.C. Study, supra note 3, at 95-105; A.B.A. STUDY, supra note 

31 at 76. But see Chicago Study, supra note 3, at 474. 
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in the proof.239 Two other cases involved the specific problem of the 
burden of establishing affirmative defenses at the preliminary hear
ing.240 In four other cases, the courts proceed upon disparate 
grounds which provide little if any insight into the appellate court 
view of magisterial screening.241 

There is one justification for the reluctance of the appellate 
courts to set down guidelines for the magistrates which does not 
seem to have ever been overtly espoused in the cases nor to have 
occurred to many magistrates. One could argue that the magisterial 
function was intended to be as discretionary as that of the grand 
jury; since the grand jury is not given rules but is asked to make a 
decision on whatever basis seems sound to it, so should the magis-

289 See Parks v. Superior Court, 38 Cal. 2d 609, 241 P.2d 521 (1952) (issuance 
of check drawn on an account with insufficient funds to pay for lumber held not 
enough to show grand theft of the lumber, at least where the check was issued two 
months after tille to the lumber had passed); Pittman v. Superior Court, 256 Cal. 
App. 2d 795, 64 Cal. Rptr. 473 (2d Dist. 1967) (a defendant held to answer for 
gambling on evidence of card playing but with no showing that it was for money); 
Ex parte Baker, 4 Cal. App. 25, 86 P. 915 (1st Dist. 1906) (a bigamy prosecution 
in which no evidence was produced to prove that the defendant's first wife was still 
living when be married the second). 

240 In People v. Garcia, 265 Cal. App. 2d 94, 71 Cal. Rptr. 102 (2d Dist. 1968), 
the court appeared to allow an affirmative defense to the complaint upon a showing 
of "clear and convincing" evidence. The court might have been attempting to de
scribe the burden as the converse of the probable cause standard applicable to the 
prosecution's case. On the other hand, in Roads v. Superior Court, 275 Cal. App. 2d 
593, 80 Cal. Rptr. 169 (3d Dist. 1969), the court seemed to require a stricter showing, 
one that was both uncontradicted and susceptible to only one interpretation. Since the 
difference between that case and Garcia was not mentioned, it may be that the 
court felt that the standard for reviewing a grand jury indictment (the pleading in 
Roads) was different than the standard for reviewing an information (the pleading 
in Garcia). One pragmatic argument in support of careful consideration by the 
magistrate of affirmative defenses is the fact that they are usually ignored in prose
cutorial screening. Discretion Not to Prosecute, s11pra note 19, at 331. 

241 People v. Ramos, 106 Cal. App. 2d 709, 235 P.2d 864 (2d Dist. 1951) and 
113 Cal. App. 2d 631, 248 P.2d 423 (2d Dist. 1952) involved two appellate opinions 
which are very difficult to interpret. One might characterize the decision as a re
versal of the magistrate's exercise of the summary judgment function, even though 
on the evidence the magistrate's judgment seems correct. Alternatively, the decision 
may be viewed as a correction of the magistrate's failure to exercise the demurrer 
function. In People v. McChristian, 245 Cal. App. 2d 891, 54 Cal. Rptr. 324 (2d 
Dist. 1966), the court affirmed a dismissal of the information apparently on the 
ground that a jury could not convict on the evidence as proven, clearly an imper
missible rationale under Williams. See text accompanying note 200 supra. Burgess v. 
Superior Court, 267 Cal. App. 2d 420, 72 Cal. Rptr. 921 (2d Dist. 1968), is typical 
of many cases which simply make an intuitive, ad hoc response to the facts before it. 
Burgess simply rejects tl1e inferences which the prosecutor would draw from the facts, 
offers innocent explanations for others and prohibits prosecution. Compare Malleck 
v. Superior Court, 142 Cal. App. 2d 396, 298 P 2d 115 (1st Dist. 1956) (the court 
proffered explanations disassociating the defendant from a crime clearly committed 
by someone) . For a case not applying the ad hoc approach to the facts before it, 
see Iiams v. Superior Court, 236 Cal. App. 2d 80, 45 Cal. Rptr. 627 (4th Dist. 
1965). 
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trate be given great freedom. Indeed, one explanation for the failure 
of the system to provide review of the magistrate's dismissals is that 
it was intended that he be empowered to screen out cases on any 
basis that seems to him to be appropriate.242 Under this theory, 
probable cause is a necessary but not a sufficient condition for fur
ther prosecution; the decision to dismiss thus is not the converse of 
the decision to bind over. In terms of the screening function tllis 
means that the decision to hold the defendant to answer must be 
principled within a narrow evidentiary standard but that decisions 
to dismiss may be based on failure to satisfy the standard or for 
any other reason or no reason at all. 

Though under this analysis the magistrate, like the prosecutor, 
has largely unlimited powers to abort prosecutions, the wisdom of 
a freewheeling exercise of this power is doubtful. Although it is 
tempting to suggest unprincipled magisterial decisions as a counter
weight to similar exercise of prosecutorial power, we reject this. 
The appellate response to screening decisions would be more helpful 
if it could be explicitly directed to the various screening functions 
which the magistrate might perform rather than simply reciting 
decisional cliches about the narrow scope of review of the magis
trate's decision to bind over. 

b. Credibility Determinations by the Magistrate. While none 
of the appellate cases suggest unlimited discretionary power, they do 
contain some less sweeping statements about the powers of the 
magistrate at the preliminary. The most consistent point, a surpris
ing one after our observations, was that the magistrate has the 
power to decide issues of credibility. Most of the magistrates stated 
explicitly or implicitly that this was improper. It was quite common 
to hear a magistrate respond to a defense argument with the ob
servation that the credibility of the witnesses is for the trial jury.243 

At first blush this seems rather reasonable. If one thinks of the 
prosecution's burden as merely to put on a prima facie case, it is 
easy to assume that the rules governing non-suit, directed verdicts, 
or appellate review are applicable. Under this view the magistrate 
should content himself with the inquiry of whether a jury could 
convict if it believed the witnesses for the prosecution and drew all 
of the inferences in favor of the prosecution. This, however, does 
not appear to be the law. 

242 Cj. A.B.A. STUDY, m pra note 3, at 93 nn.30-31. 
248 See Discretion N ot to Prosecute, StiPra note 19, at 325 n.14. Cf. People v. 

Gibbs, 255 Cal. App. 2d 739, 744, 63 Cal. Rptr. 471, 475 (3d Dist. 1967) ("Com
mitting magistrates usually accept the prosecution evidence at face value, leaving 
credibility judgments for the trial of guilt.") . 
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One experienced municipal court judge, in a manual for magis
trates, takes the view that they can weigh the evidence.244 The 
manual cites two court of appeals opinions which say that the 
magistrate "may weigh the evidence, may resolve conflicts and may 
judge the credibility of witnesses."2411 The cases are not direct hold
ings because the issue in each was the propriety of the superior 
court granting a motion to quash and the description of the powers 
of the magistrate is given only for the purpose of negating the exis
tence of a similar power in the superior court. There is, however, a 
more authoritative statement in a case decided after publication of 
the manual. In Rideout v. Superior Court,246 a marijuana possession 
case, the police testified that the driver gave them permission to 
search the car. The driver testified to the contrary. The California 
Supreme Court passed over this with a footnote reference to the 
conflict in testimony and with the statement: "The credibility of 
witnesses at the preliminary hearing is, of course, a question of fact 
within the province of the committing magistrate to determine.11247 

Further support for the point may be provided by In re Wil
liams.248 There a magistrate supplemented evidence heard at the 
preliminary, evidence concededly insufficient in itself to establish 
probable cause, with a reading of other evidence from the transcript 
of a prior preliminary of the same case. The court held that the 
magistrate could not hold the defendant to answer because, in read
ing the transcript as a source of evidence, the magistrate was de
prived of the opportunity to observe the demeanor of the witnesses.249 

There are also cases which hold that the superior court's ruling on 
a motion to quash the information requires more to support it than 
does a decision of the magistrate dismissing at the preliminary 
because the superior court judge does not observe the demeanor of 

244 MAGISTRATE's MANUAL, supra note 29, at 8. The leading authority in Cali
fornia is also quite explicit on this point. B. Wrrxm, CALIFoRNIA CluMINAL PRo
CEDURE § 144 (1963) . 

2411 MAGISTRATE's MANUAL, s11pra note 29, at 8. The cases cited are: People v. 

Haywood, 161 Cal. App. 2d 307, 326 P.2d 539 (2d Dist . 1958) ; People v. Bouchard, 
161 Cal. App. 2d 302, 326 P .2d 646 (2d Dist. 1958). 

246 67 Cal. 2d 471, 432 P.2d 197, 62 Cal. Rptr. 581 (1967) . 
247 Id. at 473 n.2, 432 P .2d at 198 n.2, 62 Cal. Rptr. at 582 n.2; De Mood v. 

Superior Court, 57 Cal. 2d 340, 345, 368 P .2d 865, 867-68, 19 Cal. Rptr. 313, 315-16 
(1962) ("The magistrate is not bound to be.lieve even the uncontradicted testimony 
of a particular witness, especially where the statements are self-serving and the magis
trate bas reason to believe that other testimony of the winess is untruthful."). See also 
People v. Massengale, 261 Cal. App. 2d 758, 763, 68 Cal. Rptr. 415, 418 (2d Dist. 
1968) ("[T]he magistrate is required to weigh the evidence and pass on the credibility 
of witnesses • .• . "); People v. Roth, 261 Cal. App. 2d 430, 68 Cal. Rptr. 49 (2d Dist. 
1968) . 

248 52 Cal. App. 566, 199 P . 347 (1st Dist. 192 1). 
249 Id. at 573-74, 199 P. at 350. 
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the witnesses.260 The clear implication of the Williams holding and 
these other cases is that within the magistrate's power, if not duty, 
lies the responsibility for judging credibility. 

Another case leading to a similar conclusion is Jennings v. 
Superior C ourt.2rs1 There the California Supreme Court held it error 
for the magistrate to refuse both to grant the defense a continuance 
to procure a witness, and to restrict cross-examination of police 
officers in a narcotics case where the defendant claimed that he had 
been framed. The court pointed out that the defendant had a right 
to cross-examine and to put on a case which might overcome or 
qualify the prosecution testimony, even though it was conceded that 
the testimony of the police officers prima facie was sufficient to 
establish probable cause. If the magistrate were required to believe 
the policeman and hence not permitted to resolve questions of credi
bility, both the right to put on a defense and the right to cross
examine at the preliminary would be largely illusory. 

Although the cases suggest that where the magistrate is pre
sented w.ith conflicting evidence he is authorized to dismiss the case 
if he disbelieves the prosecution witnesses,2rs2 we observed only one 
case in which this power was used.253 The advice of an experienced 
practitioner on how to handle the defense at a preliminary tends to 
confirm our observation that cases are seldom resolved on credibility. 
Charles Hollopeter, a past president of the Los Angeles Criminal 
Courts Bar Association, recommends against putting on a defense 

2rso People v. Beasley, 250 Cal. App. 2d 71, 58 Cal. Rptr. 485 (1st Dist. 1967); 
People v. Magidson, 232 Cal. App. 2d 1, 3, 42 Cal. Rptr. 408, 409 (1st Dist. 1965). 

2fS1 66 Cal. 2d 867, 428 P.2d 304, 59 Cal. Rptr. 440 (1967). 
2rs2 One aspect of the magistrate's power to judge credibility is his power to re-

fuse to believe uncontradicted testimony by whomever given. 
The magistrate is not bound to believe even the uncontradicted testimony of a 
particular witness, especially where the statements are self-serving and the 
magistrate has reason to believe that other testimony of the witness is un
truthful. 

DeMond v. Superior Court, 57 Cal. 2d 340, 345, 368 P.2d 865, 867-68, 19 Cal. Rptr. 
313,315-16 (1962). In DeMond, the California Supreme Court was reviewing the testi
mony of the defendant, but certainly there are situations in which police testimony 
could be accurately described as self-serving. Of course, the magistrate is not bound to 
disbelieve testimony simply because it is given by the defendant. See note 81 supra. 

2rss In one other case, where the magistrate dismissed on the ostensible grounds 
that the policeman did not have probable cause to arrest and search, the magistrate's 
repeated statements from the bench that he believed the policeman might lead a cynic 
to believe that the opposite was true. The officer testified that he saw the defendant 
on the street, believed him to be a wanted man named "] ohnny Dollar'' and hollered 
at him to stop. The defendant allegedly walked briskly into a nearby cafe and de
posited a pouch filled with dangerous drugs inside a waste basket in the kitchen. The 
story was a Narcotics Fairy Tale, see Graham, Officer Goose: Bedtime Stories for 
Credulous Judges (unfinished manuscript), and the judge might have justifiably dis
believed it. However, we took at face value his statements to the contrary. 
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at the preliminary: " [evidence] pres en ted on behalf of the defendant 
normally will do no more than raise a conflict. Therefore, unless the 
defense evidence is overwhelming in its probative value, it is unwise 
to present it."2114 Mr. Hollopeter suggests that typical situations 
which might justify the offer of defense evidence are cases where 
there is mistaken identity and the defendant bas an "ironclad alibi," 
or where the case for the prosecution is very weak and the judge 
appears to be looking for a reason to dismiss. 

Concluding that the magistrate has the power to resolve issues 
of credibility2GG does not answer the question of how the power 
should be exercised. Appellate decisions offer little guidance in the 
search for the answer. Certainly one might infer from the fact that 
the standard for bind over is less than that for conviction, that the 
magistrates are justified in resolving the matter most often in favor 
of the prosecution. It is true, as some magistrates have said, that 
the prosecution may be better prepared to support the credibility of 
its witnesses at trial than it is at the preliminary. But one might 
respond that as long as the prosecution has the power to refile later 

2G4 CoNT. Eouc. BAR, CAL. CRIM. LAw PRACTicE 242 (1964). 
255 What has been said about the power of the magistrate to resolve issues of 

credibility is equally true of other aspects of weighing the evidence. Suppose the prob
lem is not whose testimony is to be believed, but rather what inferences are to be 
d rawn from circumstantial evidence. There is nothing in the cases which suggests that 
the magistrate must draw inferences favorable to the prosecution, if other rational 
inferences may be drawn. The cases all imply the power to select among competing 
inferences. De Mond v. Superior Court, 57 Cal. 2d 340, 368 P.2d 865, 19 Cal. Rptr. 
313 (1962); People v. Brown, 205 Cal. App. 2d 188, 22 Cal. Rptr. 835 (2d Dist. 1962) . 
We have illustrated this conclusion from cases holding that the magistrate improperly 
held tbe defendant to answer, see text accompanying notes 230-33, 246 supra, but it 
can be seen as well in a case upholding the magistrateis decision. In Curtin v. Superior 
Court, 83 Cal. App. 2d 461, 189 P.2d 288 (1st Dist . 1948), the victim of a robbery 
testified that he met the defendant, a woman, in a bar. After the usual social rites she 
suggested that they go to a ranch to look at some horses. The victim stopped the car 
some distance away and they walked through the dark to the locus in quo. There a 
man identified by the victim as having been in the bar, stopped them at gunpoint and 
ordered the defendant to take the victim's money and give it to him. After she com
plied the robber asked for her watch but she told him she had none. He ordered her to 
return to the car for her purse but she ran away. The appellate court held that the 
evidence was sufficient to hold her to answer for robbery. The court pointed out that 
the defendant suggested visiting the robbery scene, implying that it was prearranged 
with the robber and ignoring the equally plausible possibility that the robber fol
lowed them from the bar. The court notes that the defendant's supposed reason for 
the nocturnal expedition was spurious, but ignores the possibility that her real motive 
might have been sex rather than robbery. Finally, the court is struck by the fact that 
the robber did not go after her when she failed to return with the purse, though, if it 
were as imaginative as some of the couris previously noted, it no doubt coul<f have 
found an innocent explanation for this fact. In an intriguing aspect of the case, the 
dissenting justice accuses his brethren of deciding the case on the basis of matter out
side the record, but leaves the reader to guess what that might be. Id. at 470, 189 P .2d 
at 293-94. 
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when it can present a stronger case,2G0 while the defendant has only 
slight recourse when credibility is resolved adversely to him, the 
magistrate should not favor the prosecution in credibility rulings. 
Of course, the magistrate ought to have some rational reason for 
choosing to disbelieve the testimony of the witness. 

There are other appellate decisions which complement those 
reviewed above. These decisions tend to confirm our general conclu
sion that the magistrate has broad discretion in screening defen
dants, discretion which as a practical matter is essentially un
reviewable. As a consequence, appellate decisions are of limited 
value in understanding screening at the preliminary. Of much greater 
value is a close look at the actual practice in Los Angeles. 

3. Screening at the Preliminary Hearing: Observations in Los 
Angeles 

Given the lack of any clear guidance from the appellate courts, 
it is not surprising to find that magistrates in Los Angeles had vary
ing views on the function and importance of the preliminary hearing. 
If they were aware of the potentially vast power they had been 
given by virtue of the limited review of their decisions, few of them 
gave any evidence of this in either their decisions or in discussion. 
While one or two judges regarded the holding of preliminary hear
ings as an important judicial function and one or two others viewed 
it as a waste of judicial resources, the majority tended to view it as 
a chore which they conscientiously, if unenthusiastically, performed. 
These views tended to be reflected in the way the judges went about 
the task. One judge regularly handled each preliminary with the 
dignity and care of a capital case, explaining the basis for his rulings 
to the lawyers and the defendants. One or two others, ardent ad
vocates of abolition of the preliminary, handled cases in a quite 
perfunctory manner and their attitudes toward lawyers and litigants 
exhibited the sort of courteous consideration normally associated 
with New York taxicab operators. 

Surprisingly, these differences in attitude did not affect the 
number of cases dismissed. Observations revealed no evidence that 
the number of cases dismissed varied significantly from magistrate 
to magistrate. There are several explanations for this. 

First, there were a significant number of cases in which the 
evidence left little doubt of the propriety of prosecution. In such 
cases only the most irresponsible exercise of the screening function 

256 The response loses some force of course if, as we later propose, the prosecu
tor's power to refile is curtailed. See text accompanying notes 325-29 infra. 
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could result in a dismissal. Conversely, there are a certain number 
of cases that reach the preliminary where no judge could conscien
tiously hold the defendant to answer. For example, in one case 
seven members of a gang were being prosecuted for assault with 
intent to commit murder in a gang shooting. The magistrate dis
missed charges against three defendants because the prosecution 
witnesses who were expected to tie them to the crime did not appear. 
Some of these cases simply represent errors in the decision to prose
cute. In one case the deputy district attorney indicated that he 
could not see why a complaint had been issued because the evidence 
seemed non-existent to support the charge of grand theft and joy
riding. The witnesses testified that the victim, a former roommate 
of the defendant, left the car at the filling station where the defen
dant worked to have it fixed. The victim returned several times and 
saw the unrepaired car but several weeks later the car was gone. 
Another witness testified that he once saw the defendant drive it 
off the lot. When the prosecution rested, the magistrate dismissed 
the case, commenting pointedly that there was not a shred of evi
dence to support the charge. Another factor explaining the similarity 
of rulings is that the difference of opinion among magistrates tended 
to be with regard to collateral functions,257 not the screening function 
of the preliminary. Magistrates tended to agree that there were very 
few cases that needed to be screened out at the preliminary. They 
shared a number of factual assumptions not always supported by 
our obversations. For example, many magistrates had a fairly high 
evaluation of prosecutorial screening, despite what seemed to be a 
large number of weak cases put on at the preliminary. Some of them 
assumed that the prosecution appeared weak because only part of 
the evidence was produced at the preliminary. Finally, most of them 
seemed to believe that there were many more cases disposed of in 
the superior court by motions to quash than our investigation re
vealed there to be.258 

One additional factor, most difficult for the outside observer to 
detect, was the existence of institutional pressure on magistrates. 
Cases may have sometimes been dismissed, not because they were 

257 The collateral functions of the preliminary hearing will be discussed in Part 
II of this Article to be published in 18 U.C.L.A. LAw REVIEW, Issue S. 

258 The review by motion to quash is narrower than the magistrate's decision 
and is in practice statistically less frequent than many magistrates seemed to suppose. 
A motion to suppress was granted in only 1.5 percent of our sample cases. L.A. Study, 
supra note 3, at 185. The motion was made in only nineteen cases in the sample, a far 
cry from the assumption of several magistrates that the motion was routinely made 
and often granted. It is possible, of course, that many potential motions to quash were 
bypassed in favor of a submission on the transcript. Such a tactic prevents a prosecu
tor from refiling. 
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so much different from cases bound over, but because the magistrate 
felt that the public defender was due for a win. Once a magistrate, 
who had just dismissed two weak cases in a row, assumed an un
characteristic control of interrogation of witnesses, helping the 
fumbling prosecutor develop the rest of the cases on the calendar. 
We were told that one magistrate whose view of his function was 
not shared by the District Attorney was brought into conformity 
after the prosecutor's office informed the presiding judge that affida
vits of prejudice would be filed against this magistrate in all cases if 
he refused to follow the accepted norm. We were unable to confirm 
this story, but it illustrates pressures that could be brought to bear 
on a magistrate who dismissed many cases.259 

Although all of the magistrates tended to dismiss about the same 
proportion of cases, they differed in the reasons which moved them 
to dismiss. Those magistrates who had not been criminal lawyers 
prior to becoming judges tended to dismiss most often on constitu
tional grounds. On the other hand, magistrates who had prosecutorial 
experience tended to be quite cavalier about constitutional questions. 
They would, however, dismiss more cases than their colleagues on 
the basis of the weakness of the evidence. This may have been be
cause they had fewer illusions than did their brethren who lacked 
prosecutorial experience on the quality of prosecutorial screening, 
were more likely to analogize their role to that of the prosecutor, and 
had a higher degree of confidence in their own judgment as to what 
was a weak case. 

Before turning to a discussion of cases observed, there are some 
general observations on procedure that deserve mention. Not un
expectedly, there is almost no reliance on case law. Though an 
attorney would sometimes attempt to argue as to conflicting infer
ences and weight of the evidence, we observed no case in which 
counsel cited appellate opinions.260 

Only rarely did magistrates explain the basis for their decisions, 
making evaluation of the decisions difficult. This practice also left 
open the possibility that the magistrate could disbelieve a witness 
and rule on the basis of an erroneous belief as to the law, yet have 
his decision affirmed on review on the ground that be must have 

259 Because it was impossible for us to observe or to obtain trustworthy data on 
the existence and effectiveness of such pressures, tbe bureaucratic aspects of the pre
liminary hearing courts are beyond the scope of this article. See generally Blumberg, 
The Practice of Law as a Confidence Game, 1 LAw & Soc. REv. 15, 18-24 (1966). 

260 One might suppose that the magistrates were so familiar with the case law 
governing the screening function that counsel felt it superfluous to make explicit refer
ence to cases relevant to the issues at hand. We discovered no evidence to support this 
hypothesis and much to controvert it. 

.. 
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believed the witness. More importantly it meant that decisions had 
little impact on prosecutorial screening or defense strategy. 

It appeared that magistrates rarely relied upon their power to 
decide issues of credibility and to weigh conflicting inferences. They 
were not called on to make such decisions often because defense 
evidence was rarely introduced at the preliminary. Furthermore, as 
noted above, many of them were unaware that they had this power. 
Indeed, one case was dismissed because the magistrate refused to 
discount the testimony of a prosecution witness he believed was 
lying. The witness, a police officer, testified to a confession by the 
defendant. On cross-examination, defense counsel explored the possi
bility that the defendant, who had allegedly been stopped because he 
appeared drunk, might have been incapable of a valid waiver of 
his constitutional rights. Upon being asked if the defendant appeared 
"lucid," the officer replied: "Oh, he most certainly was not." The 
officer professed to be quite firm in this belief. When the magistrate 
attempted to rescue the officer by suggesting that he did not know 
the meaning of the word, the officer insisted that he did. The con
fession was declared inadmissible by the amused magistrate, who 
then dismissed the case for lack of other evidence. 

a. An Impressionistic View. Turning to an analysis of dismis
sals, we found that in a substantial number the magistrate's decision 
rested on the fact that the only evidence available was adjudged 
illegally seized or the product of an inadmissible confession.261 Since 
the magistrate is rarely provided with citations to relevant authority, 
the decisions are quite rough. Most magistrates tend to rely on a rule 
of thumb approach to the constitutional issues, erring on the side of 
the prosecution. For example, in the confession cases if the police
man testified that he gave the warnings required by Miranda v. 
Arizona/ 62 the magistrate was satisfied even though there was no 
evidence to show a waiver. 

In the dismissals not made on constitutional grounds, the most 
common cause seemed to be the collapse of the prosecution's wit
nesses. For example, in two cases the prosecution sought unsucces
sfully to impeach their own witnesses with prior statements made to 
the police. In the first case, involving a malicious discharge of a 

261 We did not see enough dismissals to permit us to generalize with any con
fidence about what factors lead to the dismissal of cases. The Survey of the Adminis
tration of Criminal Justice lists the following as accounting for dismissals in the 
states it studied: (1) Uncertain eye-witness identification; (2) reluctance of victim to 
testify; (3) weak circumstantial evidence; and ( 4) uncertain legal standards. A.B.A. 
STUDY, supra note 3, at 104-09. 

262 384 u.s. 486 (1966). 
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weapon, the memory of the victims, who appeared to be acquaint
aces of the defendant, dimmed when they saw the consequences of 
their accusation. The second case involved a petty theft from a 
hotel room where the clerk may have exaggerated to the police and 
become honest under oath. 

Two other dismissed cases might be viewed as involving over
charging on the part of the prosecution and an exercise of the juris
dictional function by the magistrate. In one, the court ruled that 
evidence that the defendant took the screen off a window of the 
victim's house in the early evening did not suffice to show burglary. 
In another, the court dismissed a charge of assault with intent to do 
great bodily harm where the evidence showed only that the defen
dant, a prisoner in jail, was in the top bunk in his cell when a trustee 
came in to mop the floor and that, when the trustee bent over, defen
dant hit him in the head with his bare foot. The court said that this 
was no more than a battery. 

The most provocative case we observed involved a charge of 
robbery of one denizen of a skid row hotel by two other occupants. 
The victim, who spoke English poorly, stated that the defendants 
approached him, asked for money, and, when he replied that be did 
not have any, knocked him down. When be got up, his billfold was 
missing. He did not see it taken and was not sure it was in his 
pocket before the assault, but he usually kept it there. On cross
examination by defense counsel and the magistrate, the witness be
came almost incomprehensible, gave conflicting testimony as to 
when he had left work, and was vague about where he had gone and 
how much he bad had to drink. The court held the evidence insuffi
cient and dismissed the case. 

If one simply looks at the testimony from the standpoint of 
whether, if believed, it establishes a prima facie case, it would seem 
sufficient. The fact that the victim was not aware of his wallet being 
taken and could not testify positively that it was in his possession 
seems quite understandable. It is, of course, highly problematical 
whether a jury would convict on this testimony. Even if the prima 
facie case for robbery failed, there seems adequate evidence to bind 
over on a charge of attempted robbery. However, the reason for the 
court's decision, as both counsel and a police officer subsequently 
agreed, was that the judge simply did not believe the victim. This 
was the only case we saw where the judge apparently exercised his 
power to assess credibility. 

This case should be compared with another robbery charge 
coming out of skid row. The victim, who appeared to be of low 
mentality, testified that he was showing a clock to a man at a second 
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hand shop when one of the defendants grabbed it from him and ran. 
Later he testified that one of the defendants hit him. On cross
examination, he testified that the clock was not forced from his 
hand but that he gave the clock to one of the defendants and when 
he asked for it back, they denied having it. He denied that he was 
afraid of the defendants when he gave the clock to them. The only 
other witness for the prosecution testified that he saw one of the 
defendants punch the victim, but did not see anybody take the clock. 
He also said that the three men appeared to be arguing just prior to 
the striking of the victim. 

At best, it appeared that the prosecution had shown no more 
than a petty theft and a battery, if one could put any faith in its 
two witnesses. The judge, a former prosecutor, attempted by a series 
of leading questions to get the victim to recant his testimony and 
state either that the clock had been forced from his hand or that he 
was afraid when he gave it to the defendants. The witness, however, 
stuck to the story developed by defense counsel. The court, none
theless, held the defendants to answer for robbery with the remark 
that the court would take judicial notice that the locus of crime was 
skid row and that the victim ought to have been afraid. We assumed 
that the basis for decision was not this facetious analysis but a 
decision to believe the direct testimony in preference to the later 
evidence. It represents a strikingly different approach than that of 
the case just discussed. 

These cases leave one with the impression that magistrates, in 
general, simply weigh the evidence to see if the prosecution has some 
prima facie case, however weak. Since the dismissals all seem to have 
been very weak cases, the screening standard in practice would ap
pear to be quite loose.268 As one magistrate put it, the test is "reason
able suspicion." Or as one of his colleagues suggested: "All the 
prosecution needs is a single witness." It is possible that one ex
planation of the differing results in the two skid row "robberies" is 
not that one magistrate was willing to discredit the testimony of the 
victim and the other was not, but that one of the magistrates was 
willing to engage in the predictive function.264 It is doubtful that the 

263 The standard in Los Angeles is, however, more rigorous than other jurisdic
tions which have similar verbal standards. Professor Miller reports a case in Wisconsin 
in which the defendant was held to answer for negligent homicide arising out of an 
automobile accident despite the fact that there was no evidence that (a) he was 
drunk, (b) he was driving the car involved, or (c) that the way in which the car was 
driven caused the death of the victim. A.B.A. STUDY, supra note 3, at 69 n.18. We are 
confident that any of the magistrates we observed would have dismissed such a case. 

264 For a discussion of practice on this point in three other states, see A.B.A. 
STUDY, supra note 3, at 94. 
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two judges would have disagreed if each had been asked a question 
such as: "On the evidence that you have heard do you think it likely ..,. 
that the defendants would be convicted and be given a prison 
sentence?" 

This is not to imply that magistrates never consider anything 
but the strength of the evidence. We were told of one magistrate who 
disagreed with the enforcement strategy in bookmaking cases. He 
felt that rather than spending their time playing tag with bookies, 
the police should go after higher-ups in the illicit industry. As a 
result he applied, it was said, a very high standard of proof in book
making preliminaries. Still another judge took the same line with 
cases involving batteries on police officers because he felt that the 
District Attorney was applying the statute in a manner contrary to 
the legislative intent. We also shared the suspicion of others that 
some judges were employing a different scale of judgment in hearing 
marijuana cases. Yet, because these practices are not often made 
explicit, there is little discussion-appellate or otherwise-of their 
propriety. 

b. A Plea for a Broader Application of the Magisterial Screen
ing Power. In our view a strong case can be made that magistrates 
should use their powers to engage in a broader range of screening 
functions. An examination of cases we saw in which defendants were 
held to answer will illustrate this point of view. Consider the follow
ing case. A roomer testified that a tape recorder was taken from his 
room while he was out. The defendants, along with others, had 
been visiting in the home during this time. They were seen near the 
room and admitted having been in it to police but they denied that 
they took the tape recorder. The magistrate held the defendants to 
answer for burglary. The magistrate later told us that the evidence 
was clearly not sufficient for a conviction but that the case would 
probably be disposed of by a plea in superior court because the 
District Attorney knew from an informant not called at the prelimi
nary that the defendants had tried to sell the tape recorder. 

The remarks of the magistrate in this case suggest that he had 
a good deal of sophistication about the manner in which the criminal 
process operates but was willing to abdicate any responsibility for 
the result. One may question whether it is proper to permit the 
prosecution to seek a felony disposition on the evidence revealed at 
the preliminary. If the magistrate is willing to predict that the 
prosecution will obtain a negotiated guilty plea, why is it not equally 
appropriate to estimate the chances that a superior court judge 
would impose a felony sentence? In our view, the evidence revealed 
at best a technical burglary. If the case is to be disposed of with a 

• 
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misdemeanor plea and sentence, one can justify sending it to the 
superior court only by assuming that the legislative allocation of 
jurisdiction between municipal and superior courts, and the distinc
tion between felonies and misdemeanors, is not significant. Arguably 
the result here is not attributable to such a belief by the magistrate, 
but rather to a view that the preliminary hearing decision was not 
intended to perform the function of preserving the jurisdictional 
distinction. Apparently, however, not all magistrates share that 
view; in two cases the magistrate stated from the bench that the 
evidence showed a crime committed by the defendant but that he 
would not be held to answer in superior court because the crime 
shown was only a misdemeanor. 

It does not seem to be an irresponsible exercise of the magis
trate's ·broad powers for him to refuse to hold the defendant to 
answer on felony charges where in his view the evidence shows the 
case is more appropriately disposed of as a misdemeanor. However, 
in implementing such a policy, the magistrate should properly an
nounce his reasoning both to give the prosecution an opportunity to 
explain its reasons for seeking a felony prosecution and to insure 
that there are no facts not normally shown at the preliminary which 
would justify putting the case into the superior court. 

There are quite obviously a large number of cases, like the one 
just described, involving a felony bind over on what would appear 
to be only misdemeanor evidence. In the years 1966-68, almost 14 
percent of the felony cases heard in Los Angeles Superior Court 
received a misdemeanor disposition.265 In terms of numbers around 
10,000 cases were disposed of as misdemeanors during that period 
in the Los Angeles Superior Court. Given the number of cases, one 
need not hypothesize a very large cost differential between handling 
of the case as a misdemeanor and handling as a felony prosecution 
to suggest that a substantial public expenditure is involved when 
the latter alternative is pursued. The statistics do not reveal how 
many of the cases could have been seen as misdemeanors at the time 
of the preliminary/ 60 or how much could have been saved had they 

205 1968 CRIME w CALIFORNIA, supra note 5, at 34. The 14 percent figure compares 
with an 8 percent figure for the balance of the state. 1 d. That difference alone is par
tially attributable to the fact that there are more felony prosecutions in Los Angeles 
than in the rest of the state. 1 d . 

260 When an offense is made a misdemeanor by sentence, the superior court judge 
has the benefit of a probation report which, if nothing else, will reveal the record of 
the defendant. This material could be made available at the preliminary, as it usually 
is on bail motions. The only case in which the superior court judge can be presumed 
to be better informed than the magistrate is in those cases which tum on the probation 
officer's recommendation. If some cases are being disposed of by a formula, e.g., all 
marijuana first offenders sentenced as misdemeanants, there seems no reason to sup-
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been shunted to the municipal court after a preliminary hearing. It 
seems, however, that if a majority of the magistrates were to view it 
as part of their task to weed out overgrown misdemeanors, the 
prosecutor might cease filing questionable cases as felonies with the 
resultant saving of a significant amount of money. 

As the magistrate in the tape recorder burglary case recognized, 
there is a reason for overcharging (filing a felony complaint where 
only misdemeanor prosecution seems called for) beyond simply 
wishing to punish the defendant as severely as possible or wishing 
to pad the prosecutor's felony statistics. The hope in many cases is 
that the threat of the felony will make it easier to obtain a plea to 
the misdemeanor, or some other negotiated disposition. This same 
motivation no doubt explains another case where a defendant who 
had threatened to kill one person was charged with five counts of 
assault with intent to commit murder, the four additional counts 
allegedly being justified because four other persons were in the area 
when defendant fired at the intended victim. The magistrate who 
held the defendant to answer on all five counts may not have seen 
himself as a participant in plea negotiations, but, unwittingly or not, 
he clearly put his thumb on the prosecutor's side of the scales in the 
bargaining balance. 

Plea bargaining is subject to little judicial scrutiny.267 Though 
most of the discussion and proposals to bring it under control seem 
to focus on the sentencing judge,268 in some respects the magistrate 
may be in a more pivotal position. By his decision holding the de
fendant to answer on a particular charge or charges, he determines 
the parameters of the bargain. If he refuses to permit a felony prose
cution, he weakens the prosecutor's bargaining position; if he holds 
the defendant to answer on a flock of charges, he enhances the prose
cutor's chances of securing a guilty plea. Thus, in holding a defen
dant to answer in these circumstances, the magistrate not only fails 
to exercise a potentially dollar-saving jurisdictional screening func
tion but also fails to exercise a crucial litigant control function. The 
refusal to consider curbing prosecutorial overcharging has the same 
effect as a decision which approves it. 

In light of the narrow way in which some of the appellate deci-

pose that such a formula could not be applied by the magistrate as well as the su
perior court judge. 

267 Rosett, Tlze Negotiated Guilty Plea, 374 Annals 70 (1967) ; PRESIDENT's 

COMM'N ON LAW ENFORCEMENT AND THE ADMINISTRATION OF JusTICE, TASK FORCE 
REPORT: THE CoURTS 135 (1967). See also Note, The Unconstitutionality of Plea 
Bargai11ing, 83 IIARv. L . REv. 1387 {1970). 

268 A.B.A., PROJECT ON Mnm.roM STANDARDS FOR T'li:E ADMINISTRATION OF CR:Dl
INAL J usTicE: Gun.TY PLEAS ( 1968). 
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sions treat the screening function, the magistrate may be in a defen
sible position when he refuses to consider the impact of his decision 
on plea bargaining. It is far from clear, however, that other poten
tial magisterial exercises of the litigant control function are inap
propriate. There are references in the cases to "vexatious" or 
"unjustifiable" prosecutions as being the appropriate target for 
magisterial screening. These references can, of course, be read as 
meaning simply that weak cases, from an evidentiary standpoint, 
should be screened out. They might also be read, however, as author
ity for the screening of prosecutions on skimpy evidence which are 
motivated by malice. Certainly political prosecutions figure promi
nently in the lore of the grand jury, primarily because the motiva
tions inspiring the prosecutions and inspiring the grand jury's refusal 
to indict were more noteworthy than the weakness of the evidence.269 

Arguably, therefore, there is precedent, set by the ancestors of the 
preliminary hearing, for screening those prosecutions which are 
motivated by malice. Furthermore, one can argue that holding the 
defendant while the prosecution seeks out additional evidence of 
his guilt is a justifiable basis for the probable cause standard of bind 
over where the prosecutor has a bona fide belief that such evidence 
will be found but is less defensible where his motivation for proceed
ing against the defendant is malicious. 

The expected responses to this last argument might be that it is 
difficult to assess motivation, even if improper motivation is ac
cepted as a relevant consideration, and further that, although vexa
tious prosecutions may have been a problem a century or more ago, 
centralization of the prosecutorial function in a politically responsi
ble and professional office such as that of the District Attorney 
makes it unlikely that a person will be charged with an offense for 
improper reasons. An example may be useful in demonstrating that 
the first argument overstates the difficulty and the second is simply 
naive. 

In one case we observed, police officers testified that they were 
looking for a named suspect wanted on a felony warrant described 
as being a male Negro, 41 years old, 5'11", 150 pounds with black 
hair and brown eyes. As they were making an inquiry at a ghetto 
residence, the defendant pulled up in front of a house across the 
street, parked, and remained in his car for a few minutes. The 
officer admitted that the defendant did not resemble the suspect, 
was dressed in a business suit, and engaged in no illegal acts, though 
he sat in the car for five minutes watching the officers. The time was 
around eleven in the morning. 

260 See G . EowA.Ros, T HE GRAND ] URY 28-31 (1906). 



716 UCLA LAW REVIEW [Vol. 18:635 

The officers, in plain clothes, driving an unmarked car, showed 
the defendant a badge and requested him to produce identification. 
When the defendant replied that he was not legally required to do 
so (correctly in our judgment) / 70 the officers mentioned the felony 
warrant and threatened him with arrest. When the defendant still 
insisted upon his rights, the officers pulled him out of the car. The 
defendant then gave the officers his name but refused to let them 
have his wallet, whereupon the officers tried to lead him across the 
street to the police car, presumably for the purpose of arresting 
him.271 The defendant tried to pull away from the officers, and, ac
cording to their testimony, as he did so his hand came free and 
struck one of the officers on the lip. The officer was in no way in
jured by the blow and required no medical attention. The officers 
immediately knocked the defendant face down on the pavement and 
handcuffed him. The defendant began to shout for help and a 
crowd gathered, but the police were able to drive off with the defen
dant with no trouble. The defendant was charged with the felony of 
battery on a police officer. 

This case, unlike a number of other cases of abusive police 
practices that we observed, did not require the magistrate to resolve 
any issues of credibility. By the testimony of the officer himself, the 
defendant was not attempting to batter him, but was merely attempt
ing to pull away. There was no evidence of threats by the defendant, 
nor did he make any attempts to strike the officers prior to the blow 
that was the basis of the charge. The defendant was a slight man, 
while the officer was 6'4" and weighed 243 pounds. By the officer's 
own admission, the only thing the defendant did which might be re
garded as suspicious was to stare at the police officers while sitting 
in his car. This fact hardly seems to justify a demand for identifica
tion under Penal Code 64 7 (e) .272 Though under California law the 
defendant might have been guilty of resisting the patently illegal 

270 See CAL. PENAL ConE § 647(e) (West Supp. 1971). The description in the 
warrant, even assuming it to be legally sufficient, matched the defendant only in the 
way that it described thousands of blacks. The defendant appeared to us to be only 
half the age attributed to the suspect in the warrant. 

271 The name given by the defendant was not that on the warrant. Arguably 
when the defendant gave the officers his name he had complied with the provisions of 
Penal Code section 647(e) as to identification. Police policy appears to be that a citizen 
must produce some documentation acceptable to the officer in order to comply. We 
know of no cases deciding this point. 

272 CAL. PENAL ConE§ 647(e) (West Supp. 1971) reads: 
Every person who commits any of the following acts is guilty of disorderly 
conduct, a misdemeanor: [c) Who loiters or wanders upon the streets or 
from place to place without apparent reason or business and who refuses to 
identify himself and to account for his presence when requested by any peace 
officer so to do, if the surrounding circumstances are such as to indicate to a 
reason:tble man th:tt the public safety dem:tnds such identification. 
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arrest, the only felonies shown by the record were those committed 
by the officers. Nonetheless, the defendant was held to answer for 
the felony. 

It was obvious from the attitude of the testifying officer and 
the remarks of a crowd of other policemen gathered in the court
room that the defendant was prosecuted, not because of the statu
tory felony, but for the squad-room crime of "contempt of cop." 
Some of the comments from the spectators were racist in tone. The 
case was a clear example of a contemporary vexatious prosecution. 

Several of the magistrates interviewed shared our judgment 
that the prosecutor was abusing the assault statute by charging as a 
felony any resistance of arrest that involved physical contact.278 We 
were told of one case where an officer, attempting to wrestle a drunk 
driver into his patrol car, slipped and rolled down an embankment. 
The driver was charged with the felony. We observed two cases 
where the police were called to restrain mental patients; a struggle 
ensued and the lunatics were both charged with battery on a police 
officer. Despite their belief that the prosecutions were abusive, only 
one of the magistrates refused to hold the defendant to answer in 
such cases. 

We consider this class of cases a proper subject for the exercise 
of the magistrate's broad powers to dismiss.274 It may be true, as 
Chief Justice Warren stated in the stop-and-frisk cases,275 that the 
courts are powerless to prevent much of the abusive exercise of 
police power, but surely it is within the power of the courts to pro
hibit the use of the criminal prosecution as a tool for police abuse. 
The position adopted by most magistrates in the police battery cases 
placed no limit on the power of the police to create felonies. Since 
few citizens are aware that they must submit to an illegal arrest and 
fewer still are immune from provocation, an officer who was inclined 
to do so could manufacture a felony offense with little difficulty.276 

273 CAL. PENAL CoDE § 241 (West Supp. 1971). 
274 The magistrate can eliminate some abusive prosecutions simply by reading the 

statutes in a co=on sense manner rather than in the manner of a first year criminal 
law student. In one recent case, two officers answering a disturbance call came upon a 
"pot party" and announced that they were arresting everyone there. When the ar
restees declared that they were not going to leave, arrest or not, reinforcements were 
su=oned and the seven defendants were arrested and charged with "lynching," in 
violation of Penal Code section 40Sa. The magistrate dismissed the charge apparently 
reasoning that the statute, despite its broad language, was not intended to apply to 
conduct of the type charged to the defendants. L.A. Sentinel, March S, 1970, § A, at 
1, col. 3. 

275 Terry v. Ohio, 392 U.S. 1 (1968); Sibron v. New York, 392 U.S. 40 (1968). 
276 But see People v. Curtis, 70 Cal. 2d 347,450 P.2d 33, 74 Cal. Rptr. 713 {1969). 
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The refusal of most magistrates to exercise the litigant control 
function cannot be attributed entirely to a belief that it is not an 
appropriate use of the preliminary hearing. Many of the police 
abuses common in the Los Angeles area involve the violation of 
constitutional rights. Where the defendant was, for example, illegally 
seized and searched, it is clear that the magistrate has the power to 
prevent further prosecution. Yet even here some magistrates are 
reluctant to interfere with the police. 

For example, it is a common practice of the police in Los 
Angeles to use a number of pretexts to stop-and-frisk Blacks, Chi
canos, and so-called "hippies" in the hope of turning up something 
that will support a prosecution.277 If the officers find nothing, the 
person will be released, often without explanation of why he was 
stopped. If the officer finds marijuana or a weapon or other contra
band, the person is arrested and the search is justified on the 
grounds of a suspected curfew violation, a defective tail-light or 
some "furtive" motion. 

Many magistrates seem unduly credulous about the stories ad
vanced to justify probable cause for these searches. One arrest was 
upheld on the basis of failure of the automobile to have a license 
plate on the front, though it did have an out-of-state plate on the 
rear, because the officer testified that he did not know that the state 
in question only required a rear plate. In another case, where the 
probable cause rested on a defective license plate light, the magistrate 
ruled irrelevant defense counsel's attempt to show that the officer did 
not stop all cars with such defects. In still another case a stop was 
justified on the basis of a suspected curfew violation though the 
suspect did not appear to be a juvenile and discriminatory enforce
ment of the curfew ordinance is a well-known police abuse. 

Our observations and interviews lead us to think that the 
reluctance to use the preliminary hearing as a device to control 
abuses by the prosecutor and police is due less to the lack of support 
in appellate decisions for this use of the magistrate's power than it 
is to a condonation of abuses, or to an unwillingness to recognize the 
existence of abuses. One other explanation might lie in a belief that .. 
the remedy for abuses lies elsewhere--in the superior courts or in 
prosecutorial screening. The belief is misplaced, however, because 
the superior court is bound to believe the testimony of the officers278 

and the prosecutor is not capable of serving as any check on the 
police, let alone abuses that are due to prosecutorial misconduct. 

277 See Marijuana Project, supra note 12, at 1533-39. 
278 See text accompanying note 245 supra. 
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Though one might justify a somewhat more careful examination of 
credibility in cases where the police are the supposed "victims" of a 
crime than in cases where they are simply disinterested investiga
tors, we saw no evidence of this in practice.m 

The above survey of cases observed in Los Angeles provides 
some valuable insights into the actual practice of screening at the 
preliminary. However, it might be said that the discussion of indi
vidual cases tends to distort the entire picture of the preliminary 
because the discussion ignores many cases in which there can be no 
quarrel with the magistrate's decision. An examination of relevant 
screening statistics should help to remedy any distortion. 

4. Screening Statistics 

An original aim of our study was to obtain a large and repre
sentative group of observations, not only because the purpose of the 
overall study was to gather some statistical data not heretofore 
available, but also because it was naively believed that statistics 
would provide a substantial foundation for our conclusions. We 
observed approximately two hundred cases and saw sixteen defen
dants dismissed-a screening rate of roughly eight percent.280 Only 
two defendants in the sample had charges dismissed on a motion to 
quash the information, though not all of the sample cases had been 
completely processed when we surveyed their disposition.281 

Putting aside questions of the adequacy of the samp1e,282 the 
results were significant in two respects. First, they tended to con
firm our impression that the magistrates were dismissing more cases 

279 It should be reiterated that in few of the cases of which we have been critical 
of the magistrate's decision were the arguments discussed above made to the magis
trate. It is difficult to judge whether an effective presentation by counsel might have 
resulted in a different ruling. One private counsel, in several bookmaking cases, made 
a point of the fact on cross-examination that the officer arrested only the defendant 
but not the persons attempting to place bets. However, in argument he made no 
attempt to assert the Yick Wo defense-that defendant was denied equal protection 
by discriminatory enforcement. See People v. Gray, 254 Cal. App. 2d 256, 63 Cal. 
Rptr. 211 (2d Dist. 1967). 

One might wonder about the degree to which there is equal treatment in the pre
liminary hearing itself. Since upwards of 90 percent of those who appear are held to 
answer, there is not a great statistical probability of inconsistent results from case to 
case. Our sample was so small that there were very few cases sufficiently comparable 
to permit characterization of the results as incongruent. 

280 L.A. STUDY, sttpra note 3, at 184. In other cases the defendant was held on 
less than all of the charges in the complaint. 

281 Id. at 185. 
28!! In comparison, the Survey of the Administration of Criminal Justice-a more 

elaborate and lavishly funded study than ours-based its conclusions on the nature of 
the preliminary hearing in Michigan on observations of only 11 bearings. A.B.A. 
STUDY, supra note 3, at 76. 
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than they thought they were. Most of the judges we talked to esti
mated the rate of dismissal at 5 to 6 percent, many stating that they 
did not dismiss more than two or three cases per week. The prosecu
tors and defenders, on the other hand, estimated the rate of dis
missal to be in excess of 10 percent. This difference in estimates 
may be due to the perspective from which each views the process. 
The judges tended to remember routine bind over cases which, to 
many of them, demonstrated that screening could be left to the 
prosecutor, while the lawyers tended to recall cases that could be 
seen in terms of victory (for the defender) and defeat (for the 
prosecutor). Second, the results tended to refute the notion ex
pressed by some magistrates that their decision was of little signifi
cance because it could be easily overturned in superior court. 

We place little weight on our own statistics. The sample was not 
scientifically random, though it was a fair cross-section. We at
tempted to rotate observers through the various preliminary courts 
but at the same time made some effort to see types of cases that 
would appear less frequently in a random sample than in ours, e.g., 
cases involving serious crimes, multiple defendants and private 
counsel. Furthermore, one cannot overlook the possibility that the 
known presence of observers may have had some impact on the 
participants. 

There is a fair amount of statistical data otherwise available. In 
California, unlike some of the other jurisdictions studied, the Bureau 
of Criminal Statistics publishes more complete figures on the opera
tion of the criminal justice system in its annual report, Crime and 
Delinquency in California.288 There is much difficulty, however, in 
drawing firm conclusions from this data.284 The difficulty is in large 
part due to the manner in which the figures are collected and re
leased. For example, Crime in California has no table directly 
showing prosecutorial screening; instead, all arrestees who were not 
prosecuted are lumped together in a single category labeled "Re
leased by Police."285 One is only left to speculate as to the composi
tion of this mass as among refusals by prosecutors to file charges 
(actual prosecutorial screening), decisions by the police that they 
have the wrong man, and transfers of defendants to other agencies 
to be handled via extradition or parole and probation revocation. 

288 CRIM.E IN CALIFORNIA, supra note S. 
284 One seemingly unnecessary reason for this difficulty is the uncertainty of ac

curacy in the data presented. For example, at 1968 CRIME IN CALIFORNIA 34 appears 
a table purporting to cover the preceding three years, but clearly limited to 1968 
statistics. Cf. id. at 27. As another example, there is substantial discrepancy between 
the number of arrests shown on the tables, id. at 27, 34, and the number of arrests 
displayed at id. 22. 

2815 1968 CRD4E IN CALIFORNIA, supra note 5, at 27. 

• 
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Having acknowledged the difficulty of extrapolation, we turn 
to just such a task with respect to magisterial screening. The attempt 
is to verify or disprove the estimate of a screening rate, 8 percent, 
which was derived from our own observations. There are two sets 
of available data which are relevant to the inquiry. The first set of 
data is provided by a chart titled the "disposition of felony defen
dants" containing a category labeled "releases-prior court," which 
the text suggests is largely made up of cases dismissed at the pre
liminary hearing.286 The second set of data indicates the extent to 
which dismissal of felony complaints was followed either by sub
sequent prosecution or by outright release. It is important to empha
size at the outset that computation involving the two sets of data 
cannot, either individually or in conjunction with one another, re
veal an exact screening rate.287 This is true because the first set of 
data does not include those cases which are reprosecuted after dis
missal by the magistrate (the data is underinclusive) , while the 
second set of data includes, in addition to magisterial dismissals, 
dismissals of complaints which were not the result of a magisterial 
screening decision (the data is overinclusive). However, an examina
tion of both sets of data provides some basis for an educated guess. 

The chart which includes the category "releases-prior court" 
indicates that in 1968, 6.5 percent of the cases statewide were dis
posed of in this manner.288 It further reveals that while the rate for 
the rest of the state less Los Angeles was 7.6 percent, the rate in 
Los Angeles County was only 5.4 percent.289 To the casual reader 
this might suggest that the level of magisterial screening in Los 
Angeles was considerably lower than in other counties. The figures 
are misleading, however. Since the percentages are taken as a func
tion of total defendants arrested for felonies rather than as a func-

2 86 Id. at 26, 34. 
287 The Bureau of Criminal Statistics apparently collects no statistics which 

would accurately reveal the extent of magisterial screening. The only statistics col
lected with respect to municipal courts, where the preliminary occurs, are for felony 
complaints dismissed. As the instructions to the reporting agencies state, a complaint 
is shown as being dismissed even though it may be dismissed simply for the purpose of 
filing a new complaint against the same defendent. CALIFORNIA DEPT. JuSTicE, IN
STRUCTIONS RELATING TO THE STATISTICAL REPORTING OF FELONY P ROSECUTIONS B Y 

DISTRICT ATTORNEYS 9 ( 1963). The District Attorney is supposed to indicate why the 
complaint was dismissed, but is not required to name the dismissing agency. The 
choices given on the reporting form arc: plea to misdemeanor offense, refiled as mis
demeanor or felony, indicted by grand jury, certified to juvenile court, other felony 
prosecutions in county, felony prosecutions in other counties or states, victim un
available or declines to prosecute, held to answer but no information filed, insufficient 
evidence, interest or justice and other. l d. at 9-12. The instructions state that the "in
sufficient evidence" category is "a catch-all category to be used only in the event none 
of the other apply." ld. 

:!R~ 1068 CRTM"F. lN CALIFORNIA, supra note 5, at 26, 34. 
289 I d. at 34. 
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tion of cases appearing at the preliminary hearing, the figures fail 
to take into account the fact that Los Angeles has a much higher 
rate of release prior to the preliminary hearing than does the rest 
of the state.200 If the figures are adjusted to reflect that fact, one 
finds that in Los Angeles about 9 percent of the cases which reach 
the preliminary are dismissed prior to reaching· superior court as 
compared to 11 percent for the balance of the state. This 9 percent 
figure represents a preliminary estimate of the screening rate. 

However, as mentioned above, one cannot assume that 9 per
cent represents the exact screening rate (in 1968) because the calcu
lation includes only those cases which result in outright release after 
dismissal at the preliminary hearing. If the defendant, dismissed at 
the preliminary, was subsequently prosecuted in a different court
for a misdemeanor or in juvenile court-or if the dismissal is effec
tively nullified by the refiling of a felony complaint or a subsequent 
grand jury indictment, then defendant's case would not be included 
in the category "releases-prior court.11201 Only if subsequently prose
cuted cases were included in the category would one have a true 
picture of the screening which occured at the preliminary hearing. 

The second set of data enables one to estimate how much the 
"releases-prior court" figure underestimates the magisterial screen
ing rate. In Los Angeles in 1968 there were 4,997 felony complaints 
dismissed prior to superior court filing, but only 16 percent of these 
were followed by a subsequent prosecution while nearly 84 percent 
resulted in outright release.202 In the rest of the state, there were 
16,743 such dismissals but only 33 percent were not followed by 
other prosecution; in 65 percent of the cases the defendant was not 
released as a result of "winning" at the preliminary.208 Since, in 
Los Angeles, only 16 percent of felony complaints dismissed prior to 
superior court filing were followed by subsequent prosecution, that 
amount represents the maximum number of cases (in 1968) which 
could have been omitted from the category "releases-prior court." 

One might add some of the cases from among the 16 percent to 
the "releases-prior court" category and estimate the screening rate 
therefrom to be perhaps about 11 percent. But there is a significant 
reason why one may not add all of the cases represented by the 16 

200 Id. at 34 shows 42.1 percent "released by the police" in Los Angeles and 28.3 
percent "released by the police" in the balance of the state. 

201 The conclusion seems the only explanation for the fact that the "release-prior 
court" category in the table at 1968 CRnn: IN CALIFORNIA 34 computes only around 
10,000 dismissals whereas a later table indicates that in 1968 there were approximately 
21,000 complaints dismissed prior to superior court filing. Id. at 84. 

292 Id. at 84. 
203 ld. 

.. 
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percent figure to the "releases-prior court" category to obtain an 
exact screening rate. The reason is that not all complaints are dis
missed as a result of a contested preliminary bearing. Some may be 
dismissed by the District Attorney for a variety of other reasons: 
a witness fails to appear at the time set ; the case bas been taken to 
the grand jury and an indictment returned; the defendant is being 
turned over to the juvenile court; the defendant is being joined in 
another newly filed complaint with another defendant.294 Since com
plaints may be dismissed for a variety of reasons, only one of which 
is a screening decision by a magistrate, neither the total number of 
complaints dismissed nor the sum of "releases-prior court" and 16 
percent of the number of complaints dismissed gives an exact figure 
for magisterial screening.205 

Despite the inadequacies of the data just discussed, we are 
reasonably confident that the statistics derived from such data, 
paralleling closely the data from our own sample and complemented 
by some statistics provided us by the District Attorney/ 06 enable 

204 See note 287 sttpra. We believe that the number of such "paper shuffling" dis
missals is considerably higher in the rest of the state than in Los Angeles County. The 
hunch is "supported" by the experience of one of the authors, the extent of sub
sequent prosecution discussed in the text and the greater use of the grand jury :n the 
state outside of Los Angeles. CALIFORNIA DEPT. JusTICE, INsTRUCTIONS RELATING TO 
THE STATISTICAL REPORTING OF FELONY PROSECUTIONS BY DISTRICT ATTORNEYS 90 
(1963). 

295 If this conclusion is not yet apparent the reader might try fathoming the fol
lowing restatement of the reasoning leading to the conclusion. "Complaints dis
missed" figures include cases dismissed for reasons other than magisterial screening. 
Thus, such a figure alone overstates magisterial screening and any portion of such a 
figure (such as 16 percent which are reprosecuted) contains a proportion of cases not 
dismissed by magisterial screening. "Releases-prior court" does not include cases re
prosecuted after magisterial screening. Thus, such a figure alone understates magis
terial screening. One does not know the exact number of cases reprosecuted after 
magisterial screenings, but only the number of cases reprosecuted after all types of 
dismissals (e.g., the 16 percent figure above) . Thus, the exact amount of the under
statement, and hence the exact rate of magisterial screeniog, cannot be calculated with 
available data. 

296 The statistics in CRIME IN CALIFORNIA are obtained from the District Attor
ney in other counties, but in Los Angeles County they are provided by the county 
clerk's office. 1967 CRIME rn CALIFORNIA, supra note 5, at 28. The District Attorney 
keeps his own count, which differs from the clerk's recording in a number of obvious 
respects, and probably in ways not apparent from the face of the reports. We were 
shown some figures in process by one of our informants and later received copies cir
culated within the office from another informant. These figures are ultimately com
piled in a different form and released publicly in L .A. DrsT. ATT'Y, BIENNIAL REPoRT 
[hereinafter cited as D.A. REPORT with year of issue]. As we interpret the unpub
lished statistics, which do not include branch offices, they show a bind over rate of 
somewhat less than 90 percent but show an amazing variation from month to month. 
See L.A. Dist. Att'y, Preliminary Section Statistics: Monthly Accumulation Sheet, 1967 
(unpublished, copy in possession of the authors) . For example, with a fairly constant 
rate of bind overs, the dismissals by the court vary from only 17 in May (when there 
were 717 bind overs) to 140 in December (with 777 bind overs). Before the reader 
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the fairly accurate estimate that the rate of bind over in Los Angeles 
is slightly over 90 percent.207 

Standing alone, the 90 percent figure means little.298 One could 
say, as Professor Miller does, that given high-quality police and 
prosecutorial screening, one would expect a high bind over rate.299 

Indeed, one can hypothesize a "perfect" system of criminal justice 
in which no defendant was ever acquitted, and all defendants were 
held to answer because of a policy of only prosecuting "dead-bang" 
cases. Indeed, something like this is supposed to be operative in 
Manhattan. 800 

This is not how the system operates in Los Angeles. The con
viction rate in contested cases in the county is only 7 5 to 80 per
cent.801 Does this demonstrate that magisterial screening is faulty? 
Is it true, as Frank Hogan has said, that every time the jury acquits, 
the prosecutor and presumably other responsible agencies, have 
erred?802 We think not. To argue that all of the screening should be 
done by the prosecutor may be in keeping with the trend toward 
administrative aggrandizement of the criminal process but is in
consistent with the notion of shared and balanced powers inherent 
in the notion of a system of criminal justice.808 

attributes the difference solely to the Christmas spirit, we point out that the low 
point in dismissals coincides nicely with the period during which most of our observa
tions were taking place. However, partial figures for the following year show a similar 
drop in the bind over rate in the spring, thus tending to rebut the notion that our 
observations affected results at the preliminary. L.A. Dist. Att'y, Preliminary Section 
Statistics, 1968 (unpublished; copy in possession of the authors). The compiled statis
tics show dismissal rates of 11 percent for fiscal 1964-65, (1963-65 D.A. REPORT 42), 
10 percent for 1963-64, (I d. at 39), 10 percent for 1962-63 (1961-63 D.A. REPORT 26), 
10 percent for 1961-62, (Id. at 31), 12 percent for 1960-61, (1959-61 D.A. REPORT 13), 
and 11 percent for 1959-60 (I d. at 18). The most recent figures put out by the District 
Attorney reveal a "dismissal" rate of 14 to 15 percent for the most recent fiscal years. 
1967-69 D.A. REPORT 19. Since the District Attorney's statistics are compiled on a 
fiscal year basis and the Bureau of Criminal Statistics reports on a calendar year basis 
it is impossible to make any attempt to explain discrepancies. 

297 See also 1 CoNT. Eouc. BAR, CAL. CRIM. LAw PRACTICE § 6.13 (1966) (evi
dence sufficient in 90 percent of the cases) . 

298 See also D.C. Study, supra note 3, at 44; London Study, supra note 3, at 29-
30; Cook County Indigent Defendants, supra note 6, at 589. 

299 A.B.A. STuov, s11pra note 3, at 78. 
800 Mayer, " H ogan's Office" Is a Ki11d of Mi11istry of htstice, N.Y. Times, July 

231 1967, § 6 (Magazine) , at 7. 
801 1968 CRIME IN CALIFORNIA, supra note 5, at 91; Offices i11 Los Angeles and 

Brooklyn, supra note 125, at 239. 
802 Hogan's Office, supra note 300, at 7. 
aos This point deserves more development than it can be given here. One might 

wish to distinguish between cases withheld by the police or prosecutor in anticipation 
of magisterial screening and those that are withheld to avoid sanctions of the system 
for police or prosecutorial misconduct. Similarly there is a difference between defen
dants who are released because of belief that they could not be processed through the 
system and those that are subjected to some extra-legal punishment because they have 

.. 
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Even more importantly, one cannot simply look at the statis
tics without some examination of how the results are achieved. One 
can accomplish a high conviction rate either by careful screening or 
by accepting any sort of plea in tough cases and forcing the easy 
cases to trial. 

We think it should now be apparent why it is not fruitful to 
compare screening statistics in Los Angeles to statistics for the rest 
of California,S04 other jurisdictions,805 or those of another day.806 

Even when one knows that a low bind over rate in Chicago and 

been found guilty by the police but would not be found guilty by the system. One 
need not go so far as the position of some police agencies in the county that all cases 
should be pushed on for screening by judicial process; that is equally irresponsible. 
But it does seem to us that the notion of a screening system depends upon pressure 
from below to bring to the later screening stages borderline cases for a shared deter
mination of the proper level of enforcement. 

804 See text accompanying notes 288-90, 292-93 supra. 
805 The American Bar Foundation found that in the mid-1950's over 90 percent 

of the preliminaries in Wisconsin and Kansas resulted in a bind over, and that in 
Michigan the figure was 95 percent if one believed the prosecutor or 83 percent if one 
believed figures provided by the courts. A.B.A. STUDY, supra note 3, at 83-84. If one 
included the high rate of waivers of prelimina.ries as a concession that the waived 
cases would have been bound over, and included these in the calculation, the rate 
would have been 99 percent for WiSconsin, 97 percent for KariSas and 96 to 98 per
cent for Michigan. /d. In Chicago only about 12 percent of the cases are sent to the 
grand jury after the preliminary, due largely to absence of prosecutorial screening 
before the preliminary, but the rate varies widely by crime, from 68 percent bind over 
for armed robbery, to 33 percent for burglary, to 16 percent for grand theft. Chicago 
Study, supra note 3, at 479, 481. See also Cook County I ndigent Defendants, sz1pra 
note 6, at 619 (23 percent bind over rate in 1964 in Municipal Dept. Cook County 
Circuit Court). In London the bind over rate was 96 percent in 1965-66, London 
Study, supra note 3, at 14. In the District of Columbia Court of General Sessions in 
1967 and 1968, the number of cases dismissed at the preliminary hearing remained 
fairly constant, but with a decrease in the rate of waivers the percentage of dismissals 
fell from 4 percent to less than 2 percent. D.C. Study, supra note 3, at 41. This high 
bind over rate has been attributed to severe prosecutorial screening, low defense par
ticipation and a low evidentiary screening standard. H . SUBIN, CRIMINAL J usTICE IN A 

METROPOLITAN COURT 83-8 (1966). In Brooklyn, 27 percent of the cases are dismissed 
at the preliminary, 50 percent are reduced to misdemeanors and only 23 percent are 
bound over. Trammell, Control of System Policy and Practice by tile Office of District 
Attorney in Brooklyn and L os Angeles, 5 Tm: PROSECUTOR 242, 245 (1969). See also 
1 C. WR1C.HT, FEDERAL PRACTICE AND PROCEDURE 145 (1969) (2 percent dismissal rate 
in federal courts). 

806 One may note that in 1931 the bind over rate in the Los Angeles Municipal 
Court was 82 percent with 14 percent being dismissed at the preliminary and another 
4 percent reduced to misdemeanors. See D. Beecher, A Study of the Office and Prob
lems of the District Attorney of Los Angeles County 16 (1931). However, the rate for 
other courts in the county was only 58 percent bind over with 25 percent dismissed. 
/d. The discrepancy was explained by Beecher on the grounds that there was virtually 
no prosecutorial screening of cases in these other courts prior to the preliminary, some 
of them being initiated by citizens without any prosecutorial intervention. / d. at 16-
17. At about the same time, Moley reports that cases terminating at the preliminary 
hearing ranged from 78 percent in Philadelphia, to 58.7 percent in New York, to 48.8 
percent in Chicago, to 38 percent in Cleveland, to 34 percent in St. Louis and to only 
17 percent in Milwaukee. R. MOLEY, Omt CRIMINAL COURTS 26 (1930). 



726 UCLA LAW REVIEW [Vol. 18:635 

Alameda County, California are both the result of breaking down 
most felonies to a misdemeanor and taking a plea to the lesser 
charge, one would still want to know more before he equated these 
systems.807 Finally, even when one does supplement the figures with 
empirical observations, his ultimate judgment is likely to rest on 
hidden assumptions or unstated values.308 

This is not to say, however, that it is useless to gather figures. 
On the contrary, the Bureau of Criminal Statistics ought to begin 
collecting data that would reveal more than do present figures about 
the nature and extent of screening at the preliminary hearing. Know
ing more about how the system is presently operating is an essential 
check on impressionistic reports such as ours, as well as an invalu
able source of other questions which should be asked about the sys
tem. Two examples of such questions are useful. 

Our limited observations suggested that screening at the pre
liminary hearing in downtown Los Angeles significantly differed 
from such screening in other parts of the County. The statistics of 
the District Attorney bear this out in a stark and disturbing fashion. 
In the Antelope Valley office the dismissal rate was in excess of 50 
percent in fiscal 1968-69 and nearly 40 percent in 1967-68.809 Dur
ing the same period in Long Beach the rate was only 5 percent.810 

There are similar discrepancies between other offices.811 Since the 
prosecutorial screening levels seem to be the same, one has to look 
elsewhere for an explanation. On the surface there appears to be a 
troubling correlation between demographic patterns and the dis
missal rate. Although it is possible that police screening may account 
for the variance, this is an obvious area where additional research 
would be most valuable. 

A related question regards the impact of marijuana prosecu
tions on the criminal process. There is some evidence leading to the 
conclusion that the apparent rise in recent years in the dismissal 
rate, both at the preliminary hearing and on motions to quash in the 
superior court, is attributable to the increase in the number of "pot" 
cases. A study in Los Angeles County812 tends to confirm implications 

807 1968 CRDa IN CALIFORNIA, S!lPra note 5, at 34; Lippman, Some Perspectives 
on R esearc!l and Prosewtors, 5 THE PROSECUTOR 257, 260 (1969) . 

aos For an excellent earlier discussion of the difficulties of handling statistical 
arguments, see Indictment to I ll/ormation, supra note 6, at 185. 

809 1967-69 D.A. REPORT, s11pra note 296, at 20, 23. 
810 Id. 
811 Compare, e.g., Torrance, which bad a dismissal rate of nearly 20 percent in 

1967-68, wit!l East Los Angeles and El Monte where the rate was below 10 percent 
during 1967-68. Id. at 20. 

812 Marijuana Project, mpra note 12, at 1580-81. 
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in the statewide statistics that the rate of dismissal for such cases is 
considerably higher than that for other crimes.813 Is this because of 
a changing judicial attitude toward this offense or because such 
cases almost always involve search-and-seizure issues? Or is the 
constitutional issue simply a cloak behind which the judges give 
special treatment to white, middle-class defendants who constitute 
an increasing proportion of marijuana prosecutions?814 Or is the 
result due to the difference between the quality of defense provided 
by the public defender and that provided by private retained counsel 
who appear more often in "pot" prosecutions? Here again is an area 
which needs a good deal of sophisticated statistical study. 

Finally, what are the implications of the fact that Los Angeles 
County, which has only 35 percent of the population, accounts for 
more than half of the felony arrests in California and 43 percent of 
the felony prosecutions ?315 Is this because Los Angeles has more 
than its share of crime816 or because it has more policemen ?317 Or is 
it that the Los Angeles magistrates are not diverting as many cases 
from the felony track to the misdemeanor track as is done in other 
parts of the state ?318 

The information about the preliminary which this study pro
vides or summarizes compels our conclusion that a greater aware
ness of the value of various screening functions and a more frequent 
and consistent exercise of those functions by the magistrate would 
improve the process of criminal justice in Los Angeles and elsewhere. 
Further study, answering questions such as those suggested above, 
is crucial to an even more precise definition of the ways in which the 
magistrate should exercise his screening power. Of course, whatever 
the nature and scope of magisterial screening, the real importance of 
the role of magisterial screening in the criminal process cannot be 
known unless one also knows the degree of respect accorded that 
screening decision. The following section addresses that subject. 

E. The Conclusive E ffect of the M agistrate's Screening D ecision 

What is the staying power or resilience of the magistrate's 
decision when either of the parties to the proceeding seeks to attack 
or ignore it? Or to state the issue as it might be put by the winner 
at the preliminary hearing, precisely what has he won- the battle, 
the war, or nothing? 

8 13 1968 CRillrE IN CALIFORNIA, supra note S, at 30, 32, 84, 91, 95, 97-98. 
814 I d. at 101; Marijuana Project, supra note 12, at 1578. 
315 1968 CRIME IN C ALIFORNIA, s11pra note S, at 31. 
816 I d. at 66. 
817 Id. at 175. 
818 See text accompanying notes 292-93 supra. 
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More particularly: (1) Assuming the magistrate decides to dis
charge the defendant, is the prosecutor barred from further attempts 
to proceed on the same charge? (2) Assuming the magistrate decides 
to hold the defendant to answer on a given offense, is the prosecutor 
limited to prosecuting on that very offense at trial? Or may be re
define the scope of the litigation by substituting or adding other 
charges to the information which be files in superior court? (3) May 
the loser at the preliminary seek review before a higher tribunal? 
( 4) If so, what deference will the reviewing court pay the magis
trate's decision, that is, what is the scope of that review? 

All these questions present aspects of a central issue: To what 
extent are two different agencies-the prosecution and the reviewing 
courts-bound by the magistrate's decisions? The ensuing analysis 
aims at showing that the degree of restriction is too much in some 
situations, not enough in others. Consequently, California law pro
duces a number of inconsistent, unsound and even anomalous results 
in the charging process. 

1. When the Magistrate's Decision is to Discharge the Defendant 

A defendant's victory at the preliminary bearing means that 
the prosecutor bas failed to persuade the magistrate that there 
exists sufficient ground to prosecute, much less convict, the defen
dant. This might seem a victory of impressive proportions. Formally, 
however, the defendant has won very little: his victory does not 
preclude the prosecutor from refiling on identical charges.319 The 
second time around the prosecutor may find a magistrate with a 
more charitable view toward the same evidence; or be may produce 
stronger evidence than on his first attempt. The subsequent magis
trate is in no way bound by the decision of his predecessor. In fact, 
a subsequent magistrate hearing a refiled complaint will not neces
sarily know it has been once heard and rejected. Further, some 
magistrates regard it improper for the defense to bring a previous fil
ing to their attention, viewing it as an effort to invoke a nonexistent 
res judicata rule.820 

819 CAL. PENAL ConE § 999 (West 1970); Patterson v. Police Court, 123 Cal. 453, 
56 P. lOS (1899) (fourth successive preliminary hearing permitted). The law is similar 
in the three jurisdictions covered in A.B.A. STUDY, S!lPra note 3, at 139-40. For a 
general review of the practice in these jurisdictions when the magistrate dismisses, see 
id. at 137-41. The prosecutor of course remains free, as always, to press his case before 
the grand jury. 

820 An enterprising defense counsel can, however, always find ways to inform the 
magistrate of the prior filing. In the words of one attorney: "I either make a motion 
to bar the present proceeding on the ground that it's been heard once, or I offer the 
transcript of the previous bearing for impeachment purposes." 
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For those defendants who prevail at the preliminary, the reality 
is not quite as bleak as the potential for refiling might portend. Of 
the felony complaints filed in Los Angeles County during 1966 and 
1967, a total of 3,401 and 4,407, respectively, were dismissed,821 

many as a result of the magistrate's determination that there was 
no probable cause to hold the defendant for trial.822 The subsequent 
action taken in these cases is illustrated below. 

FELONY COMPLAINTS DISMISSED 
IN LOS ANGELES COURTS 1966-67 

TOTAL FELO::-·l'Y 
COMPLAINTS 
DISMISSED 

1966 3,401 
1967 4,407 

I 
I 

NO FURTHER SUBSEQUENT 
PROSECUTIO~ PROSECUTION 

IN COUNTY I~ COUNTY 
1966 2,395 1966 1,006 
1967 3,328 1967 1,079 

I I 
SUPERIOR LOWER JUVENILE 

COURT COURT COURT 
1966 337 1966 625 1966 44 
1967 441 1967 507 1967 131 

SouRcE: 1966 CRIME IN CALTFORNIA, supra note 5, at 66, Chart IVA. 

In about 30 percent of the dismissed complaints in 1966, and 
in about 25 percent in 1967, the magistrate's dismissal failed to 
terminate prosecution.823 Of the cases in which there was further 
prosecution about 33 percent and 40 percent, respectively, ended 
as felony charges in superior court. The remainder of the subse-

321 1967 CRIME m CALIFORNIA, supra note 5, at 86; 1966 i d. at 70. 
322 / d. 
823 In some jurisdictions that also permit it, the refiling practice seems far less 

common. A.B.A. S·ruov, supra note 3, at 140-41. 
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quently prosecuted cases were disposed of in other courts, either as 
misdemeanors or as juvenile offenses. Thus, in each of the two years 
cited, the chances of a felony complaint being refiled after a dis
missal by the magistrate were somewhat greater than one in ten.824 

The prosecutor might conceivably avail himself of the option of 
repeated refilings in any one case. That would of course make a 
shambles of the screening process. While we lack statistics, our 
impression is that second and third refilings are quite infrequent. 

The decision whether or not to refile is made by the complaint 
deputy upon recommendation of the deputy district attorney who 
handled the case at the preliminary; One prosecutor asserted that 
the policy of his office was to refile only in a limited category of 
cases. Prime candidates were said to be those dismissed because of 
a magistrate's "erroneous view of the law," because of an easily 
remedied "technical" flaw in the prosecution's case, or because a 
crucial witness was unable to testify. Where a defendant is dis
charged simply because of the lack of persuasive force of the prose
cution's testimony upon the magistrate, the decision whether or not 
to refile was said normally to depend on whether the deputy prose
cuting the case shared the magistrate's judgment. If the judgment 
was shared, the case would not likely be refiled, even though the 
prosecutor might believe that he had presented a technically ade
quate case to warrant holding the defendant to answer. 

The prosecutor's absolute power to refile should be substan
tially limited. He should be barred from refiling (or going the 
alternate grand jury route) where he has no better justification 
than the hope that a second magistrate will look more kindly on 
the same evidence, or that, somehow, better evidence can be mus
tered the second time around.825 To permit relitigation for these 

824 It is impossible to calculate exactly from the available statistics the chances 
of a felony complaint being refiled. The total number of felony refilings in 1966 and 
1967 was no doubt greater than reported for the respective years, 337 and 441, see 
chart in text accompanying note 323 supra, since these figures represent only successful 
refilings-i.e., cases which ended up in superior court. There were, no doubt, unsuccess
ful refilings since there is no reason to suppose that the prosecution prevailed before 
the magistrate every time it refiled, especially since the original filing was unsuccessful. 

The statistics for 1968 show a drop to about 16 percent in the total number of 
cases refiled subsequent to the magistrate's dismissal. 1968 CR1ME IN CALlFORNIA, Sflpra 
note S, at 84. These statistics are very hard to evaluate, first, because the total is not 
broken down into the various categories of subsequent prosecution as were the totals 
for the preceding two years, and second, a new (probably superior) method for 
computing dismissals was employed in 1968, so that comparisons with previous years 
are difficult if not impossible to make. See id. at 83. The statistics cited here provide 
only a rough index of the rate of subsequently refiled cases after an initial dismissal. 

825 The range of charges which the prosecutor would be barred from bringing 
under this proposed "double jeopardy" rule is a complex issue that we do not explore 
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reasons is to reward casual preparation, to create uncertainty, to 
permit harassment, and to waste judicial resources. These considera
tions, which are typically given as support for the principle of res 
judicata, support the change proposed here as well. 

There may be occasional circumstances under which the pros
ecution should be permitted to refile on grounds similar to those 
that might warrant a new trial in a civil case: unavoidable accident 
or surprise; newly discovered evidence not reasonably procurable 
for the first hearing; 826 and certain kinds of fraud. Of course these 
"good cause" requirements should be strictly enforced, with the 
burden squarely upon the prosecutor to make an adequate showing 
that they have in fact been met. 

A possible objection to any curb on the right to refile is that, 
as California law presently stands, the prosecutor has no way of 
getting judicial review of an adverse decision at the preliminary 
hearing. While the defendant can challenge the magistrate's deci
sion by motion under Penal Code section 995, the prosecutor has no 
analogous right.827 Currently his only "review" is to try again, by 
going before another magistrate or the grand jury. The prosecutor's 
unlimited right to refile may thus be seen as a consolation prize for 
the denial of a right of review. 

But this is an awkward and unjustified setoff of two irrational 
rules.828 The first confers an absolute right to refile, however trivial 
the reasons; the second bars any review, however compeiiing the 
reasons may be. A far sounder solution would be to abandon this 

here. It should probably be resolved no differently in this context than it would be 
if the defendant were acquitted after trial. See generally Mayers & Yarbrough, Bis 
Vexari: New Trials and S11ccessive Prosec11tions, 74 HARv. L. REv. 1 (1960). 

828 A WISconsin statute that provided for a second preliminary examination on 
discovery of new evidence was held, in Tell v. Wolke, 21 WIS. 2d 613, 124 N.W.2d, 
655 (1963), to be "directory" only and not to preclude a refiling on the same evidence. 
See L. 0RPIELD, CRIMINAL PROCEDURE PROM ARREST TO APPEAL 93-94 (1947). 

827 The statutes make no provision for such review either by writ or appeal. Our 
confidence in this proposition was somewhat shaken upon learning that in People v. 
Lopez, 265 Cal. App. 2d 980, 71 Cal. Rptr. 667 (Super. Ct. 1968), such an appeal was 
in fact taken by a prosecutor who won an order "reversing" the magistrate's "judg
ment" discharging the defendant and remanding the case for reconsideration. Discus
sion with one of the attorneys in the case indicates that the appeal was "by 
agreement," and the superior court's jurisdiction was simply assumed by all. See also 
CoNT. Eouc. BAR, CAL. CniM. LAw PRACTICE § 7.5 (1964) (asserting without citation 
of authority that prosecutor can appeal). 

The tendency to restrict prosecutorial review is further demonstrated in the 
recently enacted California Penal Code section 1538.5 (j) relating to motions for the 
suppression of evidence. The jurisdictions covered by A.B.A. STUDY, mpra note 3, 
likewise provide no review of the magistrate's dismissal of a complaint. Id. at 138. 

828 Apparently, however, the set-off appears rational to many intelligent men. 
See, e.g., PRoPOSED FED. R. Cnnr. P . 5.1, Advisory Comm. Note, 48 F .R.D. 573 (1970). 
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irrational symmetry and substitute rules that would restrict the 
prosecutor's right to refile to instances where good cause could be 
shown, simultaneously according him a right of review of the magis
trate's decisions as to issues of law. If the magistrate has relied on 
erroneous legal premises to discharge the defendant, there is little 
reason to deny the prosecutor relief by way of review. 

A problem that may be encountered in providing a prosecutorial 
appeal from a dismissal results from the fact that the magistrate 
need not state findings of fact, conclusions of law, or render a formal 
opinion. The record sometimes consists only of testimony, followed 
by the laconic decision to dismiss. In such cases difficulties might 
well arise in attempting to review the record. In the cases we ob
served, however, the magistrates tended to explain quite patiently 
what they considered the defect in the prosecution's case. Were a 
prosecutorial review mechanism adopted, it would be desirable to 
formalize this procedure and require articulated grounds of decision. 

Even assuming the review mechanism proposed here, there are 
two additional arguments which might be offered in opposition to 
any restriction on the prosecutor's right to refile. The first would 
start with the candid concession that the prosecutor may have lost 
on his first time around because of careless preparation or presenta
tion of the case. Admittedly in such a case, the magistrate decided 
the case properly on the evidence before him; if "good cause" were 
a prerequisite, the case could not be refiled. But, the argument 
would run, prosecutorial carelessness should not at this early stage 
of the proceedings produce what amounts to an acquittal of the 
defendant. One so arguing might analogize the case to that of a 
district attorney refusing to issue a complaint because of an inade
quate police investigation. No one would suggest that this decision 
was "res judicata," forever barring the police from again requesting 
a complaint because of their initial default. 

But the preliminary hearing is not aptly compared to the 
decisional process of the prosecutor. Instead, it is a formal, delib
erate, adversary, and judicial proceeding conducted before a trained 
judge. It comes after substantial prosecutorial opportunity to mar
shal evidence, to reflect, and to prepare its case. Furthermore, 
it is a public procedure subjecting the defendant to the usual hazards . 
of public accusation of crime: emotional injury, notoriety, and 
expense. The outcome of that hearing should receive more than 
tentative or grudging respect. 

Increasing the stakes at the preliminary hearing would produce 
useful consequences. The parties would be pressed to better prepare 
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their cases. For the institutionallitigators, the prosecutor and public 
defender, this would require improvements in operating procedures 
to permit earlier, more thorough attention to their cases. Such 
changes would surely aid rather than impede the operations of the 
criminal system. There is little virtue today in an attitude of amiable 
tolerance for the poorly prepared case, whatever justification there 
might have been for such a century ago when the preliminary hear
ing system was undergoing its birth and scientific police work was 
in its infancy. 

The second argument in support of an unlimited prosecutorial 
right to refile would point out that the first magistrate may, after all, 
have been wrong in discharging the defendant. In the words of a 
deputy district attorney: 

Those magistrates are nice people and often good lawyers but they, 
like D.D.A.'s [deputy district attorneys] and law professors, are not 
God and do make errors of judgment. If the error is pretty clear and 
a case is kicked erroneously, then I see no reason not to send it up the 
flagpole again in the hope that a better informed magistrate will salute. 

The argument, it seems, is that the judgment of the second magis
trate is to be respected, not because it is better, but because it came 
later. To be sure, on the facts of a given case the second magistrate 
may be right, and the first wrong. But if so, this possibility should 
be dealt with by providing the prosecutor a direct route of review 
as earlier suggested, not by fostering a system .:>f collateral review 
between supposedly co-equal magistrates. 

A proponent of a broad prosecutorial power to refile might at 
this point respond that the right to refile before successive magis
trates is somehow linked to the very meaning of "probable cause." 
The point might be stated as follows: Suppose two magistrates 
differ as to the meaning of probable cause applied to a given set of 
facts. Probable cause, under an often repeated formula means "such 
a state of facts as would lead a man of ordinary caution or prudence 
to believe, and conscientiously entertain a strong suspicion of the 
guilt of the accused."829 If a second magistrate can be found who 
believes there is "probable cause" to hold the defendant to answer, 
isn't that very fact persuasive evidence that the test has been met? 
The successive magistrates can be thought of as a jury of two, with 
only one vote required to bind over (subject always to defendant's 
right to challenge by 99 5 motion) . The second magistrate then is 
not sitting in "review" on the first. He is merely casting a ballot for 
prosecution under a system that requires only one affirmative vote 

829 People v. Nagle, 25 Cal 2d 216, 222, 153 P .2d 344, 347 (1944). 
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to prosecute and that permits the prosecutor several successive 
opportunities to get it. This argument suggests no reason, however, 
why a magistrate's negative determination as to probable cause 
would not be a fit subject for routine appellate review. The issue 
might not always be an easy one to resolve, but it seems no different 
in kind than those frequently presented on appeal from civil and 
criminal judgments where the issue is whether the judgment is sup
ported by the requisite degree of proof. 

Our proposal to limit prosecutorial power to refile while creat
ing a right of prosecutorial appeal rests on two additional grounds 
that deserve special emphasis. First is the fact that pressures result
ing from the present system may, in subtle ways, corrupt the magis
trate's conception of his own role. He knows that if he discharges 
the defendant, the prosecutor, lacking a right of appeal, will either 
drop the case or refile before another magistrate. Neither may seem 
a desirable result. The conscientious magistrate may feel that there 
are legal issues in the case as to which his should not be the last 
word. On the other hand, he may regard review by refiling as scarcely 
the ideal solution because of the burden it imposes ·both on the 
defendant and on the system. He may conclude that the best he can 
do in this unsatisfactory situation is to hold the defendant to answer 
despite a belief that the prosecutor's case is inadequate. Then the 
defendant will be the dissatisfied party, and unlike the prosecutor, 
the defendant can express his dissatisfaction by seeking review 
under Penal Code section 995. In this roundabout way the prose
cutor gets the hearing he could not initiate on his own. To put the 
magistrate in this position does little to enhance the dignity of his 
office or his sense of responsibility in exercising his screening func
tion. Furthermore, the result perversely casts the burden of initiat
ing review on that party (the defendant) who the magistrate 
believed was entitled to prevail at the preliminary. 

A second ground for our proposal rests on what we believe the 
preliminary hearing to represent. The preliminary is a substantial 
burden upon the defendant. It is formal and judicial, much like a 
criminal trial in appearance and reality. This inevitably produces 
legitimate expectations that its outcome will be treated with some 
of that respect given a result at trial. A defendant may resign him
self to the fact that a magistrate's decision in his favor may be 
wrong and subject to appellate correction. It is very much harder 
to explain to the defendant why the prosecutor on whim can dis
regard an adverse decision by one magistrate and simply pro~eed 
again before another. It may cross the defendant's mind that the 
law accords him no similar prerogative when the shoe is on the other 
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foot. To permit the prosecutor to shop the market for a sympathetic 
magistrate is to invite into the charging process arbitrariness and 
harrassment, some real, some apparent, but in either case, destruc
tive. 

To what degree would restrictions upon the right to refile prove 
a boon to defendants? The answer is uncertain. In some cases the 
magistrate might be expected to become more venturesome and dis
charge a defendant whom he would at present hold to answer, rely
ing on his newfound immunity from "collateral attack." In other 
cases he might be more reluctant to discharge for the very same 
reason, being unwilling to shoulder the responsibility for "acquit
ting" the defendant. I n either case, however, the magistrate would 
be under greater internally generated pressures to exercise his 
powers in a responsible manner. 

2. When the Magistrate's Decision is to Hold the 
Defendant to Answer 

The relationship between the magistrate and the prosecutor 
in determining the charges upon which the defendant is ultimately 
to stand trial in superior court also commands attention. The initial 
step in charging is taken by the prosecutor when he decides what 
counts he will lodge against the defendant in the complaint filed 
before the magistrate. Once the defendant is held to answer, the 
magistrate also can take a hand in the determination, including in 
his order of commitment counts warranted by the evidence even 
though not charged in the initiating complaint.830 This magisterial 
power seems rarely exercised. 

Once the magistrate signs the commitment order the prosecutor 
is free to file the information invoking the trial court's jurisdiction, 
but is not bound by the precise terms of the magistrate's decision. 
The prosecutor is not limited to charging those crimes as to which 
the magistrate has found "probable cause," although for some years 
prior to 1927 he was so limited.881 Penal Code section 739 today 
provides that the information "may charge the defendant with either 
the offense or offenses named in the order of commitment or any 
offense or offenses shown by the evidence taken before the magis-

830 CAL. PENAL CODE § 872 (West 1970). 
831 The pre-1927 provision was California Penal Code section 809, added by ch. 

47, § 12, [1880] Cal. Stats. 12. People v. Nogiri, 142 Cal. 596, '16 P. 490 (1904), 
interpreted the statute to limit the prosecution to filing an information listing only 
those counts charged in the commitment order, overruling earlier cases to the contrary. 
See 18 CAI.IF. L. REv. 324 (1930). The 1927 change was enacted by ch. 617, § 1, 
[1927] Cal. Stats. 1045. 
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trate to have been committed."832 It does not matter that the charge 
was not among those originally filed in the prosecutor's complaint,888 

or that the prosecutor made no effort to amend the complaint to 
add the offense in question,834 or, in those cases where the charge 
was included in the initial complaint, that the magistrate expressly 
found an absence of probable cause as to that charge.885 The prose
cutor is nonetheless free to include the charge in the information, 
subject to the limitation evolved by case law that he may not add an 
offense "unrelated to or unconnected with the t ransaction which was 
the basis for the [magistrate's] commitment order."386 

The rationale for this "transactional" limitation derives from 
article I, section 8, of the state constitution, which permits prosecu
tion by information only "after examination and commitment by a 
magistrate." If Penal Code section 739 were given its literal effect, 
the prosecutor would have broad power to deviate from the terms of 
the magistrate's commitment order. The exercise of this broad power 
would undercut the constitutional scheme which made the magis
trate's consent, as well as a record showing "probable cause," a pre
requisite to prosecution by information. A slight deviation from the 

332 CAL. PENAL ConE § 739 (West 1970) (emphasis added). The ALI Code of 
Criminal Procedure section 117 (1930) provided substantially the same: "[T]he 
prosecuting attorney shall file an information charging the commission of an offense 
according to the evidence presented at such examination." The analogous provisions 
of various states were collected in the commentary to section 122 of Tentative Draft 
No. 1 of the ALI Code of Crimi11al Procedt4re (1928) 354-62. Section 122 was the 
predecessor to section 117 in the 1930 Code. 

338 E.g., People v. Downer, 57 Cal. 2d 800, 808-12, 372 P.2d 107, 112-14, 22 
Cal. Rptr. 347, 352-54 (1962) (defendant charged at preliminary with , and bound 
over on, forcible rape and incest; charge added by prosecutor to the information : 
attempted incest committed on same victim eleven days later) ; People v. Evans, 39 
Cal. 2d 242, 249, 246 P .2d 636, 640-41 (1952) (defendant charged at preliminary with, 
and bound over on, lewd conduct; charge added by prosecutor to the information: 
sexual perversion). 

334 Id. 
335 E.g., People v. Chime!, 68 Cal. 2d 436, 443-44, 439 P.2d 333, 337-38, 67 

Cal. Rptr. 421, 425-26 (1968), rev'd on other gromzds, 395 U.S. 752 (1969) (the added 
count " charged defendant with concealing and withholding [stolen property which] 
was the subject of the ... burglary count on which defendant was held to answer." 
Id. at 443, 439 P.2d at 338, 67 Cal. Rptr. at 426) ; People v. Bird, 212 Cal. 632, 300 
P. 23 (1931) (held to answer on manslaughter; chargea in information with murder); 
People v. McKee, 267 Cal. App. 2d 509, 514-15, 73 Cal. Rptr. 112, 116-17 (5th Dist. 
1968) (held to answer on involuntary manslaughter; charged in information with 
first degree murder); People v. Horton, 191 Cal. App. 2d 592, 597-98, 13 Cal. Rptr. 
33, 37-38 (2d Dist. 1961) (held to answer on statutory rape; count added to informa
tion for lewd acts on same victim); People v. Warren, 163 Cal. App. 2d 136, 140-41, 
328 P.2d 858, 860-61 (2d Dist. 1958) (held to answer on transportation and offering 
to sell drugs; charge added to information for sale of heroin) ; People v. Shutler, 15 
Cal. App. 2d 704, 707, 59 P.2d 1050, 1052 (2d Dist. 1936) (held to answer on kid
napping and rape; charge added to information for lewd acts on same victim). 

886 Parks v. Superior Court, 38 CaL 2d 609, 612, 241 P .2d 521, 523 ( 1952) 
(grand theft not transactionally related to passing of a bad check). 
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terms of the magistrate's commitment order has, however, been 
held constitutional, to the extent marked by the boundaries of the 
"transactional" test.837 Under the test, the prosecutor may include 
any additional charge in the information warranted by the prelim
inary evidence, provided that it is transactionally linked to some 
offense on which the defendant was committed. 

In our view the leeway thus conferred upon the prosecutor is 
highly objectionable. It provides him with yet another device (in 
addition to that he already possesses by virtue of his unlimited 
power to refile) to circumvent the magistrate's screening determina
tion.888 The effort to narrow the scope of the prosecutor's unfettered 
discretion through the imprecise "transactional" test breeds uncer
tainty and litigation.839 The exercise of this prosecutorial power 
undercuts the defendant's ability to fairly defend himself at the 
preliminary hearing, and produces a series of inconsistencies and 
irrationalities in the relationship between magistrate and prosecutor. 

As in the civil context, where the concept is also employed,840 

there is not great precision in the meaning of "transaction." Some of 
the relevant considerations seem to be the identity of the victim, the 
identity of time and place of the offense, and, what may be saying 
roughly the same thing, the "similarity" of the evidence. Where 
there is a sufficient similarity, no doubt the rationale is that the 
defendant suffers no serious surprise or prejudice by virtue of the 
added charge. One may also speculate that whether two charges will 
be deemed to arise out of the same transaction will be influenced 
by whether the appellate court is faced with that issue before or 
after conviction. It will be remembered that in order to challenge 
the legality of the information, the defendant must raise the point 

887 l d.; People v. Bartlett, 256 Cal. App. 2d 787, 790-92, 64 Cal. Rptr. 503, 
506-07 (4th Dist. 1967) (held to answer on November burglary of victim A and 
June burglary of victim B; November burglary of victim B not transactionally 
related); Mulkey v. Superior Court, 220 Cal. App. 2d 817, 819-20, 34 Cal. Rptr. 121, 
123-24 (2d Dist. 1963) (uttering three forged checks to separate victims not transac
tionally related to uttering a forged check to a fourth victim even though all checks 
drawn on same bank, all made out to defendant as payee, and all but one endorsed by 
defendant). See People v. Bird, 212 Cal. 632, 643-44, 300 P. 23, 28 (1931). 

888 This weakness in the binding effect of the magistrate's decision occurs 
precisely at the point where the prosecutor's reasons for wishing to circumvent the 
magistrate's decision may become less defensible than where the defendant has been 
discharged. Often the prosecutor may be motivated by a desire to charge a number 
of offenses, even though he knows that under the Penal Code the defendant can only 
be punished for one of them, so that he may appear to be giving the defendant some
thing in exchange for a guilty plea. This deception is sometimes aided and abetted by 
defepse counsel. 

880 See ·cases cited in notes 333-3 7 supra. 
840 See, e.g., D. LOUISELL & G. HAZARD, CASES AND MATERIALS ON PLEADING AND 

PROCEDURE 610-11 (1962). 
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prior to trial by a section 995 motion.841 But if he loses that motion, 
he has the option to seek immediate review by writ of prohibition842 

or to save the point for appeal from a conviction.843 In many of the 
challenges to a charge added after the preliminary, the defendant 
has pursued the latter option.844 After conviction, however, with 
the advantage of hindsight and with the validity of a judgment at 
stake, the court will be less inclined to declare the information 
invalid. It may be far more confident than it would have been before 
trial that any error in permitting the added charge to stand was 
not prejudicial.841S 

In considering the merits of permitting this prosecutorial inde
pendence from the magistrate's decision, it is useful to remember 
that the prosecutor's power to add charges may be exercised in 
either of two contexts. First, the added charge may not have been 
presented in the complaint originally filed before the magistrate. 
The magistrate would not then have even considered the probable 
cause issue in respect to it.840 Second, the prosecutor may have 
included it among the charges in his complaint but failed to persuade 
the magistrate to include it in his commitment order. In each cir
cumstance, if the prosecutor then adds the charge, the defendant 
has been deprived of the opportunity of having the magistrate 
"screen out" an ill-founded charge. The precise objections one might 
wish to register, however, might vary somewhat depending on which 
of the above two situations is involved. 

In the first situation-adding a charge neither heard nor ap
proved by the magistrate-one might suppose a useful degree of 
flexibility is introduced into the system. The prosecutor can file all 
charges warranted by the preliminary transcript after a leisurely 
review of it, thus reducing the sway of "technicality" in the charging 
process. This argument may have had some cogency in days gone 

341 CAL. PENAL CoDE § 996 (West 1970). 
842 Id. § 999a. 
843 Id. § 1237. 
344 In only 3 of the cases cited above did the question of the prosecutor's power 

to add a charge to the information come to the appellate court to trial: Parks v. Supe
rior Court, 38 Cal. 2d 609, 241 P.2d 521 (1952); People v. McKee, 267 Cal. App. 2d 509, 
73 Cal. Rptr. 112 (5th Dist. 1968); Mulkey v. Superior Court, 220 Cal. App. 2d 817, 
34 Cal. Rptr. 121 (2d Dist. 1963). And in People v . McKee, the appeal from the trial 
court's ruling on the 995 motion was taken by the prosecution. 

845 E.g., People v. Chime!, 68 Cal. 2d 436, 443, 439 P .2d 333, 338, 67 Cal. Rptr. 
421,426 (1968), rev'd on other grounds, 395 U.S. 752 (1969). See Jennings v. Superior 
Court, 66 Cal. 2d 867, 880-81, 428 P.2d 304, 313, 59 Cal. Rptr. 440, 449 (1967); 
People v. Barquera, 208 Cal. App. 2d 104, 107, 25 Cal. Rptr. 45, 46 (2d Dist. 1962). 

846 The magistrate could do so, however, if be invoked the power to add offenses 
not charged in the complaint but supported by the evidence. CAL. PENAL CoDE § 872 
(West 1970). 

.. 
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by when the preliminary hearing was a crucial part of the police 
investigatory stage,847 but it is not persuasive today. In point of fact, 
it is highly doubtful that in the routine case anyone from the prose
cutor's office (other than the clerks and stenographers who process 
the papers) will pay any further attention to the case from the 
conclusion of the preliminary until the filing of the information. 

While there is an obvious benefit in permitting the prosecutor 
to include a charge supported by the evidence, the benefit is ob
tained at the expense of an important right of the defendant: the 
defendant will be denied the opportunity to defend himself with re
spect to the added charge (or at any rate, its distinctive elements) 
at the preliminary hearing. First, be is not on notice at the prelim
inary as to any subsequently added charges. Second, the scope of his 
right to mount a defense at the preliminary depends on the issues 
before the magistrate. These issues, in turn, depend on the pending 
charges. If a given charge was not yet lodged, attempts to defend 
against it might well be deemed irrelevant at the preliminary. One 
can imagine the response of a magistrate if the defense sought to 
inquire into all aspects of the "transaction," whether relevant to 
the pending charge or not, on the ground that the prosecutor might 
be planning to add a "transactionally related" count to the subse
quent information. If, for example, a defendant were held to answer 
on a charge of involuntary manslaughter, but charged in an informa
tion with first degree murder,848 the denial of such a defensive op
portunity would hardly be triviaJ.849 

In the second situation described above, where the charge bas 
been presented to, but rejected by, the magistrate, the prosecutorial 
power to override the magistrate is of course not subject to the 
criticism just voiced. The defendant was on notice of the charge 
and had the opportunity to defend at the preliminary. No legitimate 
interest of the defendant, it might be argued, is sacrificed by permit
ting the addition of the transactionally related charge. In adding it, 
the prosecutor is merely correcting an error on the magistrate's 
part, although, one may add, it may be the prosecutor who is in 
error, not the magistrate. But the prosecutor's decision to add the 
charge is always subject to review on a defense 995 motion. Thus, 
the proponent of this system might argue that its net effect is to give 

847 See Congressional Invitation, sttpra note 6, at 1368 ; Comment, The Prelimi
nary E:romination in the Federal S ystem: A Proposal for a R ule Change, 116 U. PA. 
L. REv. 1416 (1968). 

848 See cases cited in note 335 sttpra. 
840 One wonders how the denial of the defensive opportunity can be squared with 

Jennings v. Superior Court, 66 Cal. 2d 867, 428 P.2d 304, 59 Cal. Rptr. 440 (1967), 
discussed in text accompanying notes 381-413 infra. 
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the prosecutor a useful "appeal" from an erroneous dismissal of a 
charge by the magistrate. 

So viewed the power to add charges still suffers from a number 
of defects. It casts the burden of seeking review on the wrong party: 
the one who won below. The prosecutor is left with an arena of 
unchecked power unsound in principle and inconsistent with Califor
nia's general commitment to systematic, disinterested screening of 
felony prosecution decisions. 

The derailing of the preliminary as a screening mechanism 
occurs because, if a defendant appeals an information containing 
a charge which the magistrate dismissed, the reviewing judge may 
deem without importance the fact that the magistrate may have 
disbelieved key prosecution witnesses as to those elements of proof 
necessary to sustain the charge in question. This point deserves some 
elaboration. 

Classic doctrine insists upon the respect due the credibility 
determinations of those who saw and beard the witness,8110 and a 
reviewing court will not substitute its judgments as to witness credi
bility for those of the magistrate. The courts recognize their inability 
to perform this task and decline to make the effort. Thus, in the 
typical section 995 review, where it is the defendant who is. attack
ing the magistrate's finding of probable cause, the courts have 
adopted a highly deferential stance toward the magistrate's resolu
tions of testimonial conflicts. 

It is axiomatic that in considering the propriety of a motion to 
set aside an information . . . the reviewing court may not substitute 
its judgment as to the weight of the evidence for that of the com
mitting magistrate. . . . 

Although the magistrate, in reaching his decision, may weigh the 
evidence, resolve conflicts, and give or withhold credence to witnesses, 
such a balancing of the evidence is not within the powers of a tribunal 
reviewing the magistrate's order.SIIl 

In the situation now under consideration, in which the prosecu
tor bas in effect attacked the magistrate's finding of no probable 
cause, it has been said: 

[W]hen a district attorney files an information in the superior court, 
containing an offense not included in the commitment order signed by 
the magistrate ... the court must uphold the information if the evi
dence adduced at the preliminary hearing is sufficient to support the 
new or additional charge. . . . [T]he court should decide from the 

8110 See, e.g., Ba.rber v. Page, 390 U.S. 719, 721 (1968) . 
851 Perry v. Superior Court, 57 Cal. 2d 276, 283-84, 368 P .2d 529, 533, 19 Cal. 

Rptr. 1, S (1962). 

.. 
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evidence adduced at the preliminary hearing, without attempting to 
reconcile conflic ts or judge the credibility of the witnesses, whether 
there is a reasonable or probable cause to believe the defendant guilty 
of the offense charged."852 

741 

This language has the thoroughly familiar ring of self-denial 
found in appellate disclaimers of power to reweigh evidence. But 
the deferential attitude here has a peculiar twist. It is adopted not 
for the purpose of sustaining the lower tribunal's decision but for 
the purpose of overturning it.853 The result is that the prosecutor's 
views on credibility have prevailed and no one has, in effect, under
taken that independent scrutiny of the prosecutor's decision which 
the preliminary hearing was designed to provide. 

Rationalizing the different rules relating to review of the magis
trate's decision is difficult. If the magistrate does not commit the 
defendant on any charge, the prosecutor has no review no matter 
how compelling the evidence (though he may refile). But if the 
magistrate commits on charge A while refusing to do so on "trans
actionally related" charge B, the prosecutor is permitted to add 
charge B to the information so long as he can point to adequate 
evidence in the record. If the magistrate commits the defendant, 
the great respect due his judgments when attacked on a defense 
995 motion is said to be "axiomatic."854 But if the magistrate refuses 
to commit on a "transactionally related" charge, the low respect 
accorded his views as compared to that accorded the views of the 
prosecutor is equally clear. 

Some rationalization of these anomalous rules can be struc
tured with the aid of two propositions. The first is that the real 
principle guiding the review of a magistrate's bind over decision 
is not one of a generalized deference toward his views, but rather 
a deference to those that favor prosecution. Since the cases giving 
rise to the "axiomatic" rule of deference invariably arise when it is 
the defense attacking the magistrate's decision, this rule operates 
to clear the path for prosecution. Where the rule would impede the 
effort to prosecute, it is abandoned. The prosecution is permitted 
to add charges to the information notwithstanding the magistrate's 
contrary views, and the court in that situation ignores the usual 

852 People v. McKee, 267 Cal. App. 2d 509, 514, 73 Cal. Rptr. 112, 116 (5th 
Dist. 1968) (emphasis added). 

853 Id. at 513-14, 73 Cal. Rptr. at 116. An excellent example is People v. Lewis, 
1 Cal. App. 3d 698, 81 Cal. Rptr. 900 (2d Dist. 1969) , where both the magistrate and 
the superior court judge felt that the evidence was insufficient to justify a murder 
prosecution but the appellate court reversed by drawing differing inferences from the 
evidence. 

854 See text accompanying note 351 supra. 
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"axiom" of deference. This likens the magistrate's role to that of 
a judge confronted with a motion for directed verdict. His obliga
tion is to resolve all factual disputes against that party seeking to 
keep the case from the jury. T he job of the reviewing court is to 
"defer" to the magistrate's decision when he resolves factual dis
putes against the defendant and overturn the decision if factual 
disputes are resolved in favor of the defendant. 

Reliance on the proposition that principles of review are guided 
by a deference to the prosecutor fails, however, to explain why the 
magistrate's decision not to commit a defendant at all is wholly 
unreviewable. That inconsistency may only be explained if one 
argues that the prosecutor may refile; while not a formal means 
of seeking review, exercise of that power is a more potent remedy. 

Quite apart from the above rationalization of seemingly incon
sistent rules of review, a proponent of the present system might 
invoke the following proposition to defend the system's rules as 
consistent. The preliminary hearing is intended to perform but one 
critical function: to decide whether or not to permit the felony 
prosecution of the defendant. Once an affirmative decision is made, 
the particular charge is of secondary, even minor, importance 
largely to be left to the prosecutor's discretion. This would explain 
why the magistrate's decision to discharge the defendant is wholly 
unreviewable but why, after commitment, the prosecutor is given 
substantial freedom in determining the precise charge. 

This proposition recognizes the central importance of the 
principle that the defendant not be arbitrarily required to stand 
trial at all. But that scarcely exhausts the legitimate demands on a 
screening system. It is of at least equal, and often far greater, im
portance that the defendant not be charged excessively. Consider 
what can happen when the prosecutor is permitted the degree of 
freedom he presently possesses. In People v. Bird,355 the prosecutor 
had filed a complaint charging murder. The magistrate bound over 
the defendant, but on manslaughter, rather than murder. The dis
satisfied prosecutor had the case dismissed and started afresh before 
a second magistrate. In the refiled complaint, he again charged 
murder. Again the magistrate bound over the defendant on man
slaughter. The prosecutor nevertheless filed an information charging 
murder, and on that charge the defendant was forced to stand trial. 
He was convicted, of manslaughter, not murder. 

To deny that the defendant is prejudiced by such exercises of 
prosecutorial discretion is to overlook the serious increase in a 

855 212 Cal. 632, 300 P. 23 (1931) . 
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defendant's burden of standing trial on the greater charge, the tac
tical advantage conferred upon the prosecutor in respect to plea 
bargaining when he is enabled to charge a capital offense, the ad
verse consequence on defendant's right to bail, and the various 
collateral effects of the more serious accusation itself. An adequate 
screening procedure must be concerned with these problems of the 
overcharge as well as of the wholly unfounded charge. 

The preceding discussion of prosecutorial power must, in con
clusion, be viewed with reference to the fact that the failure to 
adequately review the prosecutor's charging process may well raise 
issues of constitutional dimension. The prosecutor's exercise of 
authority to add charges may deprive the defendant of important 
rights of cross-examination at the preliminary with respect to the 
very charges on which he must eventually stand trial. It may also 
deny him crucial benefits that are supposed to flow from the oppor
tunity to confront witnesses at the preliminary hearing. That 
opportunity is no more than a hollow gesture when the views of 
the magistrate who observed the prosecution witnesses and dis
believed them can be displaced at the will of the prosecutor. 

A possible response is that there is no constitutional right to 
a preliminary hearing at all. A state, it has been held, can consti
tutionally confer power on the prosecutor to commence felony pro
secution on his own, unscreened affidavit.356 If the state can go so 
far, the argument proceeds, it can a fortiori take the distinctly more 
modest step toward prosecutorial independence provided by Penal 
Code section 739.357 

First, without repeating the argument here, the present-day 
constitutionality of a system for commencing felony prosecutions 
that provides no independent screening of the decision to prosecute 
is questionable.358 Secondly, even if such a system is constitutional, 
the argument that the existence of the greater power unquestionably 
implies the lesser ought today be greeted with considerable sus
picion.350 Finally, although the California Supreme Court has ex
pressly reserved the issue,300 the California preliminary hearing 

1156 Lem Woon v. Oregon, 229 U.S. 586 (1913) B11t see the discussion of this 
holding in note 185 mpra. 

857 See People v. Bird, 212 Cal. 632, 636, 642, 300 P . 23, 25, 27 (1931). 
358 If one accepts the notion that the preliminary hearing is constitutionally 

acceptable only if it provides adequate procedural substitutes for the protections of 
the grand jury, see note 185 supra, it is obvious that adding charges presents serious 
constitutional problems. See I ndictment to I nformation, supra note 6, at 171. This 
is not to say that all of the hypertccbnicality of the co=on law limits on amending 
indictments ought to be made applicable to information. 

850 See, e.g., People v. Sarazzawski, 27 Cal.2d 7, 17, 161 P.2d 934, 939 (1945) 
(legislature not required to provide a right to new trial ; but once provided defendant 

l 
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would today almost certainly be viewed as a "critical stage" of the 
criminal process,861 thereby increasing pressure to subject its opera
tions to constitutional norms. 

3. Scope of Review of the Magistrate's Decision 

Our focus above was on the relationship between prosecutor 
and magistrate in the charging process. Consideration of that ques
tion inevitably involved us in an aspect of the issue which is now 
our central concern: the relationship between magistrate and re
viewing court in the screening process. What deference will the 
court pay the magistrate's decision when the defendant seeks re
view? The issue normally arises, of course, in connection with the 
section 995 motion at the superior court arraignment. Section 995 
provides that the information is to be set aside if ( 1) "before the 
filing thereof the defendant had not been legally committed by a 
magistrate [or (2)] the defendant had been committed without 
reasonable or probable cause."302 The second provision enables the 
defendant to test the sufficiency of the evidence produced at the 
preliminary hearing; the first, whether the procedures before the 
magistrate otherwise accorded the defendant his substantial 
rights.803 

Two significant questions are raised by these provisions: (1) 
what is the scope of review of the magistrate's screening decisions, 
and (2) what is the scope of review of his rulings admitting or ex-

cannot be arbitrarily deprived of its benefits). See Carter v. Jury Comm'n, 396 U.S. 
320, 329-32 (1970) & cases cited therein. See generally Van Alstyne, The Demise of 
the R ight-Privilege Distinction in Constit11tio11al Law, 81 liARv. L. REv. 1439, 1451-57 
(1968). 

860 People v. Harris, 67 Cal. 2d 866, 869, 434 P.2d. 609, 611, 64 Cal. Rptr. 313, 
315, n.1, appeal dismissed, 391 U.S. 603 (1967) . 

861 See Coleman v. Alabama, 399 U.S. 1 (1970). 
862 CAL. PENAL CooE § 995 (West 1970). 
868 In contrast it is useful to note the quite limited functions assigned the 

superior court when the preliminary hearing was first adopted as an alternate route 
for felony prosecution. In its efforts to implement the system contemplated by the 
Constitutional Convention of 1879, CAL. CaNsT. art. 1, § 8, the legislature adopted 
as a ground for quashing the information what is now the fi rst of the above sub
divisions. Ch. 118, § 1, [1880] Cal. Stats. 43-44. A series of early cases held that this 
gave the superior court no power to review the sufficiency of the evidence at the 
preliminary. See People v. Hinshaw, 194 Cal. 1, 10-13, 227 P. 156, 160-61 (1924) & 
cases therein cited. So long as the magistrate had jurisdiction, had actually heard the 
evidence and had complied with all the formal requirements for a bind over, the 
defendant had no remedy routinely available. 

The defendant in custody did however have the extraordinary remedy of habeas 
corpus to challenge a commitment not founded on probable cause. CAL. PENAL CooE 
§ 1487(7) (West 1970), based 011 ch. 122, § 20 [1850] Cal. Stats. 336. In 1939, this 
was made a ground for quashing the information as well and now appears as sub
division two of section 995. Ch. 457, § 1, [1939] Cal. Stats. 1806. 
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eluding evidence?364 The first question is only briefly considered 
here inasmuch as its answer has been in part suggested by previous 
discussion. 

a. Scope of Review of the Magistrate's Screening Decisions. 
Review of the magistrate's screening decisions would appear to be 
all but non-existent. When he decides to abort the prosecution, 
there is no review at all. Where he approves the prosecution, the 
case law views the function of the reviewing court on a 99 5 motion 
as simply a narrow evaluation of the evidence.865 Many courts say 
that the decision of the magistrate must not be reversed unless 
" . .. there is no evidence that a crime has been committed or there 
is no evidence to connect the defendant with a crime shown to have 
been committed."366 

It is difficult to know whether the picture on review for the 
defendant who has been bound over is as bleak as this rhetoric 
might suggest. The fact that there are only a small number of 
appellate decisions which permit the magistrate's decision to be 
overturned on a 995 motion would suggest great deference to his 
rulings.867 The sparse statistics suggest that the number of motions 
to quash the information granted in the county is considerably less 
than 5 percent of those sought, though the number seems to be 
growing in recent years.868 

One of the questions to which the appellate rhetoric does not 
address itself is what sort of magisterial decisions are to be reviewed 
by this standard. Are all screening functions subject to such narrow 
review, or is this review limited to the summary judgment function? 
In practice it appears that there are only two of the myriad screen
ing functions beyond the summary judgment function that have 
claimed the attention of the appellate courts. These are the demurrer 

864 We do not consider the review accorded to non-evidentiary aspects of the 
magistrate's conduct of the hearing such as the separation or exclusion of witnesses, 
or the exclusion of the public. For a reference to such cases, where the courts have 
held tbe accused not "legally committed," see Jennings v. Superior Court, 66 Cal. 2d 
867, 874-75, 428 P.2d 304, 309, 59 Cal. Rptr. 440, 445 (1967). 

865 See, e.g., People v. Perry, 216 Cal. App. 2d 8, 30 Cal. Rptr. 788 (5th Dist. 
1963). 

aaa People v. P latt, 124 Cal. App. 2d 123, 131, 268 P.2d 529, 534 (3d Dist. 1954). 
See also Hacker v. Superior Court, 268 Cal. App. 2d 387, 73 Cal. Rptr. 907 (5tb 
Dist. 1968); People v. Reynolds, 276 Cal. App. 2d 825, 84 Cal. Rptr. 331 (2d Dist. 
1969); People v. Cirilli, 265 Cal. App. 2d 607, 71 Cal. Rptr. 604 (4th Dist. 1968). 

867 See text following note 225 supra. 
868 1968 CRIME IN CALIFORNIA, supra note 5, at 36. The reader should note that 

the statistics are taken from a category labeled "dismissals" which includes not only 
motions to quash the information, but dismissals for all other reasons and cases which 
go "off calendar." Id. at 40. See also 1967-69 D.A. REPORT, supra note 296, at 19; 
1965-67 id. at 40; 1961-63 id. at 28, 33; 1959-61 id. at 13, 20. 
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function and the litigant control function with respect to constitu
ional rules of exclusion. There is nothing in the case law to suggest 
that the magistrate's ruling on whether the facts constitute a viola
tion of the Penal Code (demurrer function) is to be given any more 
deference than that accorded any other trial court decision of 
"legal" issues.869 The magistrate's rulings on constitutional issues 
are reviewed in a fashion much more difficult to characterize. This is 
probably because the appellate decisions have not clearly delineated 
the distinction between "historical facts" (what did the defendant 
say to the officer?) and "constitutional facts" (did the statement 
constitute "consent" to be searched?) .870 If the magistrate's decision 
on a constitutional issue is based on his assessment of an "historical 
fact," then presumably such a judgment would be given the same 
deference as a magistrate's assessment of any other evidence. It is 
in the realm of "constitutional facts" that the appellate court would 
not give such deference. The distinction seems to be followed in 
practice, even if seldom articulated. This may account for the 
greater number of 995 motions granted on constitutional issues 
than on other grounds. 

b. Review of the Magistrate's Evidentiary R ulings: the Ad
mission and Exclusion of Evidence. In reviewing evidentiary rulings 
of the magistrate, the courts have frequently defined the appro
priate scope of review in substantially the following terms: The 
remedy of prohibition does not lie to review rulings of the magis
trate on the admissibility of evidence at the preliminary hearing 
unless the commitment is based entirely on incompetent evidence.871 

This rule has been invoked alike in cases where the defendant com
plains of the erroneous admission of evidence or of its erroneous 
exclusion.872 The interest which the defendant seeks to vindicate 
in each situation is, however, different. When he raises the issue of 
improperly admitted evidence, he is challenging the sufficiency of 
the prosecution's prima facie case. When be objects to an improper 

869 See, e.g., People v. Firestine, 268 Cal. App. 2d 533, 74 Cal. Rptr. 168 (1st 
Dist. 1968); People v. Kessler, 250 Cal. App. 2d 642, 58 Cal. Rptr. 766 (2d Dist. 1967) . 

870 Cj. People v. Toulson, 272 Cal. App. 2d 181, 77 Cal. Rptr. 271 (2d Dist. 1969). 
871 E.g., Jennings v. Superior Court, 66 Cal. 2d 867, 878, 428 P.2d 304, 311, 59 

Cal. Rptr. 440, 447 (1967) ; Mitchell v. Superior Court, 50 Cal. 2d 827, 829, 330 P.2d 
48, 50 (1958); Rogers v. Superior Court, 46 Cal. 2d 3, 6-8, 291 P .2d 929, 931 (1955). 

372 Erroneous admission: e.g., Badillo v. Superior Court, 46 Cal. 2d 269, 294 
P.2d 23 (1956); Rogers v. Superior Court, 46 Cal. 2d 3, 291 P .2d 929 (1955); People 
v. Beasley, 250 Cal. App. 2d 71, 77-78, 58 Cal. Rptr. 485, 490 (1st Dist. 1967). 
Erroneous exclusion : e.g., Jennings v. Superior Court, 66 Cal. 2d 867, 878, 428 P.2d 
304, 311, 59 Cal. Rptr. 440, 447 (1967); Mitchell v. Superior Court, 50 Cal. 2d 827, 
829, 330 P.2d 48, SO (1958). Tupper v. Superior Court, 51 Cal. 2d 263, 331 P .2d 977 
(1958), states the rule to be that so long as there is competent evidence, prohibition 
will not lie to review the rulings of the magistrate upon the admission or eul2uion 
of evidence. 

• 
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exclusionary ruling, his concern is with the restrictions thus placed 
on his opportunity to offer defenses or engage in discovery. 

Where the error complained of is the erroneous admission of 
prosecution evidence, the defendant will be vindicated on a sec
tion 995 motion only if he can demonstrate that after putting aside 
the objectionable (i.e., inadmissible) evidence, what remains is in
sufficient to warrant holding him to answer.378 Where the residuum 
is found adequate, the erroneous admission of other evidence is 
deemed irrelevant.374 

This rule results in an inadequate review of the bind over 
decision. It both depends upon and reinforces the previously en
countered attitude that the magistrate's assessment of the evidence 
counts for little in the charging process. The rule permits no in
quiry as to whether the magistrate in fact relied on the incompetent 
rather than competent evidence. The doctrine of reversible error 
that would come into play in the review of a trial court's judgment 
of conviction is unavailable.375 Under that doctrine the presence of 
sufficient competent evidence would not save a conviction if it 
were "reasonably probable that a result more favorable to the 
appealing party would have been reached in the absence of the 
error."876 If the error were of constitutional dimension, reversal 
would be required unless the prosecution proved "beyond a rea
sonable doubt" that the conviction was uncontaminated,377 and in 
a few situations the constitutional rights involved are such that 
automatic reversal would be required.378 Thus, in the context of 

873 Pinizzotto v. Superior Court, 257 Cal App. 2d 582, 587-88, 65 Cal. Rptr. 74, 
77-78 (2d Dist. 1968). See Rogers v. Superior Court, 46 Cal. 2d 3, 7-8, 291 P.2d 
9291 931 (1955) & cases cited therein. 

874 E .g., People v. Beasley, 250 Cal. App. 2d 71 , 77-78, 58 Cal. Rptr. 485, 490 
(1st Dist. 1967) ; Haddad v. Superior Court, 218 Cal. App. 2d 115, 32 Cal. Rptr. 120 
(2d Dist. 1963). See People v. Clark, 256 Cal. App. 2d 6, 11-12, 63 Cal. Rptr. 622, 
625 (2d Dist. 1967). 

875 The California harmless error rule is found in CAL. CoNST. art. VI, § 13. It 
bars the setting aside of a judgment for any error unless it resulted in a ' 'miscarriage 
of justice." This standard is incorporated in CAL. Evm. CooE § 353 (West 1966), 
dealing with the effect of the erroneous admission of evidence. 

876 People v. Watson, 46 Cal 2d 818, 836, 299 P .2d 243, 254 (1956) (interpreting 
the California "miscarriage of justice" rule, CAL. CoNsT. art. VI, § 13) . See generaUy 
46 Cal. 2d at 834-38, 299 P .2d at 253-55. 

877 See Ha rrington v. California, 395 U .S. 250 (1969) ; Chapman v. California, 
386 U.S. 18 (1967) ; People v. Fowler, 1 Cal. 3d 335, 349-50, 461 P .2d 643 , 654, S2 
Cal. Rptr. 363, 374 (1969) ; People v. J ohnson, 68 Cal. 2d 646, 660-61, 441 P .2d 111, 
1211 68 Cal. Rptr. 599, 609 (1968). 

878 See Chapman v. California, 386 U.S. 18, 23 n.8 (1967), citing Payne v. 
Arkansas, 356 U.S. 560, 568 (1958) (coerced confession) ; Gideon v. Wainwright, 372 
U . S. 335 (1963) (right to counsel); Tumey v. Ohio, 273 U.S. 510 (1927) (impartial 
judge) . For a discussion of the automatic reversal rule, see Mause, Harmless Constitu
tioual E"or: The Implicatious of Chapmatl v . California, 53 MINN. L. REv. 519, 
537-56 (1969). 
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an appeal from a trial court judgment, the extent of the fact finder's 
reliance on the inadmissible evidence is never irrelevant, though the 
weight of the burden of proof on the issue varies with the nature of 
the error. Yet in the case of review of the magistrate's decision, 
magisterial reliance upon inadmissible evidence has been assumed 
irrelevant.370 The defendant is foreclosed from arguing that the 
incompetent evidence was prejudicial, no matter how convincingly 
he might be able to demonstrate that it in fact accounted for the 
magistrate's decision. It is the adequacy of the record alone, not 
the magistrate's reasoning, that is scrutinized on review.380 

This focus on the record produces anomalous results. For in
stance, suppose the magistrate binds over, expressly relying on 
only incompetent evidence and discounting the competent. If the 
competent evidence is sufficient, the validity of the information is 
unassailable on review. Had the prosecutor offered only the com
petent evidence, however, the magistrate could have ignored it 
and discharged the defendant. That decision would have been final 
and unreviewable. 

As mentioned above, a defendant may also seek review of a 
magistrate's exclusionary rulings as distinguished from a challenge 
to the magistrate's admission of evidence. In such a review, the 
defendant may be making any of a number of different claims. 

First, the defendant may be arguing that the magistrate bas 
interfered with his right to offer evidence because of a misconcep
tion by the magistrate of his function or the function of the pre
liminary hearing. Suppose, for example, the magistrate believed 
that he was essentially powerless to resolve factual disputes against 
the state. Pursuing this view, he might relentlessly limit the defen
dant's opportunity to offer testimony of his own witnesses or to 
cross-examine the prosecution's. In challenging these exclusionary 
rulings the defendant would in effect be putting in issue the role 

870 In Haddad v. Superior Court, 218 Cal. App. 2d 115, 32 Cal Rptr. 120 
(2d Dist. 1963), for example, evidence assumed to have been illegally seized was 
introduced at the preliminary hearing. Prohibition was denied because of the adequacy 
of the remaining evidence, the issue of the prejudiciality of the error neither having 
been raised nor considered. The case, of course, preceded the authorities cited in foot
notes 377 and 388, infra which impose a stringent burden on the prosecution to prove 
the evidence harmless. 

aso This single-minded focus on "the record" rather than on the magistrate's 
views comes as no surprise. It is quite consistent with that aspect of the system, 
earlier considered, under which the prosecutor is allowed to add a "transactionally 
related" charge to the information that was dismissed by the magistrate so long as 
the "record supports it." In each case the decision to prosecute is permitted to stand 
on the basis of evidence adduced at the preliminary that may have been disbelieved by 
the magistrate, inevitably downgrading the role of the magistrate and expanding the 
district attorney's unchecked power to prosecute. 

' ~ 
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of the preliminary hearing as a screening mechanism. Second, the 
defendant may be asserting that the exclusionary rulings reflect 
the magistrate's erroneous belief that certain legal issues were not 
properly in the case. He might, for example, exclude evidence that 
the defendant was intoxicated on the theory that the issue had no 
bearing on the case at hand. An attack on the evidentiary ruling 
would be a way of challenging the magistrate's views on the sub
stantive law of the case. Third, the defendant may be claiming that 
he was erroneously prevented from offering admissible evidence as 
to issues concededly within the case. Here he may be raising tradi
tional evidentiary questions of relevance, hearsay, and the like. 
Finally, the defendant may be asserting that he was erroneously 
denied the opportunity to interrogate witnesses for purposes of 
discovery. 

While the distinctions between these categories no doubt blur 
at the edges, the distinctions have a core validity. The scope of 
appellate review shrinks from an expansive review as to the first 
issue to none, or almost none, as to the last. The focus for our dis
cussion will be upon the situation in which the magistrate's exclu
sion of evidence may be said to effect various rights of the defendant 
at the preliminary, especially the right to develop a defense. 

Interestingly, not until 1958 did decisions arise dealing with 
the scope of the right to mount a defense at the preliminary hear
ing. Since then the issue has come up in a number of reported 
cases, the most important of which is Jennings v. Superior Court,881 

decided in 1967. That case leaves no doubt that the defendant's 
right is substantial and that it will be enforced on review. Further
more, if the defendant has been denied the right, the fact that the 
prosecution can point to sufficient competent evidence to support 
the information will not save it, notwithstanding general formula
tions to the contrary found in some of the cases.382 

as1 66 Cal. 2d 867, 428 P .2d 304, 59 Cal. Rptr. 440 {1967) . 
882 There may be a number of reasons why this issue is of such recent vintage. 

First, defendants' attorneys may have previously taken quite seriously the proposition 
that a review of the magistrate's decision would be limited to a look at the sufficiency 
of the prosecutor's evidence. It would then be pointless to seek review of rulings 
merely constricting their right of defense. Secondly, it is quite possible that magistrates 
on the whole did not unduly interfere with defendants' efforts to offer defenses. After 
all, statutory provisions in effect since the earliest days of the preliminary hearing 
in California have proclaimed the defendant's right to cross-examine prosecution 
witnesses and to offer witnesses of his own. CAL. PENAL ConE §§ 865-66 (West 1970), 
enacted by ch. 29, §§ 153, 159 [1851] Cal. Stats. 228-29. If these provisions were 
substantially honored, no great pressure for review would have built up. Finally, the 
defendant infrequently has the urge to develop full-blown defenses and even less so, 
affirmative defenses, at the preliminary hearing. He generally prefers to husband them 
for trial. 
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In Jennings the defendant had been charged with possession 
of narcotics and narcotics paraphernalia. The evidence at the pre
liminary consisted mainly of the arresting officers' testimony that 
when the defendant saw the officers he threw away a narcotics in
jection kit. They claimed that their encounter with defendant had 
been a chance, unplanned occurrence, their attention having been 
called to him by the noisy muffler on his car. Defendant conceded 
that, taken alone, this evidence constituted probable cause to hold 
him to answer. But, he contended, it should not be taken alone, 
for he was entitled to offer evidence tending to show that he had 
been framed by the police, and perhaps also to establish the affirma
tive defense of entrapment.388 

There was no dispute that these matters would be germane at 
trial, but the magistrate ruled that they were not germane at the 
preliminary. He denied the defendant the opportunity to cross
examine the police witnesses as to their story of a chance encounter 
with the defendant and also as to their connections with a woman 
who had been with the defendant until the moment of the arrest 
and who, defendant claimed, was the instrument of the police effort 
to frame or entrap him. The defendant was also denied a short con
tinuance to permit him to produce the woman as a witness. 

The magistrate justified these exclusionary rulings on the 
theory that ((whether the man was, in fact, framed, or whether they 
took advantage of him or whatever else may have happened pre
ceding this, I don't see how that would affect this preliminary at 
this stage."384 In his view, these issues did not go to "probable 
cause" and did not "come under the scope of a preliminary ex
amination."385 The unarticulated premise was, presumably, that 
the proposed evidence was a matter of defense and would merely 
generate issues of fact resolvable only at the eventual trial of the 
defendant. The exclusionary ruling was all the more striking since 
the defendant's proposed defense seemed anything but frivolous or 
far-fetched. It had been "obvious" to both the magistrate and the 

888 66 Cal. 2d at 870-73, 428 P.2d at 306-08, 59 Cal. Rptr. at 442-44. Defendant's 
counsel repeatedly characterized the police action as a frame-up, i.e., a straight denial 
that defendant had engaged in the criminal conduct. ld. at 871-73, 428 P.2d at 307-
08, 59 Cal. Rptr. at 443-44. The magistrate so understood the defendant's claim. 
Jd. The court, however, in the opening sentence of the opinion, characterizes the 
sole issue in the case as whether the defendant had the right to present an affirmative 
deje1zse, presumably entrapment, id. at 876, 428 P.2d at 310, 59 Cal. Rptr. at 446, 
though on what basis it concluded that this was even an issue in the case is uncertain. 
Most likely the court had in mind the defendant's allegations in the petition for the 
writ of prohibition, referred to id. at 877, 428 P.2d 311 n.2, 59 Cal. Rptr. 447 n.2. 

884 Id. at 873, 428 P.2d at 308, 59 Cal. Rptr. at 444. 
885 !d. 
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court that the "officers had not told the whole story" in testifying 
to their "chance encounter" with the defendant.386 

The California Supreme Court granted prohibition, holding 
that even at a preliminary hearing the defendant's evidence could 
not be precluded by the prosecution's prima facie case. The court 
held that the defendant had the right to elicit testimony tending to 
rebut the prosecution's case or constituting an affirmative defense to 
it but not that any information would be set aside for a minor 
evidentiary irregularity or error. 

"Not [in] every instance in which a cross-examiner's question is dis
allowed will defendant's right to a fair hearing be abridged, since 
the matter may be too unimportant . . . , or there may be no preju
dice . . . , or the question may involve issues which can be brought 
up at a more appropriate time."S87 

The information would be set aside only where the defendant has 
been denied a "substantial right."388 

The decision squarely recognizes that a fair opportunity to 
cross-examine witnesses and to interpose defenses at the prelim
inary is a right deserving of protection on review. If the right is 
denied, the commitment is illegal and must be set aside just as 
if the defendant had been denied the right of counsel at the pre
liminary, or to have the witnesses excluded or separated, or to have 
the public excluded from the hearing.880 This interest of the defen
dant in resisting a magistrate's evidentiary errors is quite distinct 
from the interest, previously considered, in not being held to 
answer solely on incompetent testimony. The distinction between 
these two is, however, somewhat blurred in Jennings. At one point 
the court talks about the magistrate's evidentiary errors as render
ing the commitment illegal, irrespective of the existence of sufficient 
competent evidence.390 At another, it undertakes to demonstrate 
that its decision is quite consistent with the rule barring relief 
unless "the commitment is based entirely on incompetent evi
dence."891 This is a task not easily performed and surely unneces
sary if one squarely recognizes the distinct interests at stake. 

886 Id. at 877, 428 P.2d at 310-11, 59 Cal. Rptr. at 446-47. The conclusion was 
further bolstered by the papers filed by the parties in the proceedings for the writ 
of prohibition, id. at 876-77, 428 P.2d at 310-11 nn.1, 2, 59 Cal. Rptr. 446-47 nn.1, 2. 

387 Id. at 879, 428 P.2d at 312, 59 Cal. Rptr. at 448. 
888 Id. at 874, 428 P.2d at 308, 59 Cal. Rptr. at 444, quoting People v. Elliot, 

54 Cal. 2d 498, 502-03, 354 P.2d 225, 288, 6 Cal. Rptr. 753, 756 (1960). 
889 See cases cited in Jennings at 66 Cal. 2d 874-75, 428 P.2d 308-09, 59 Cal. 

Rptr. 444-45. 
890 I d. at 880, 428 P .2d at 312-13, 59 Cal. Rptr. at 448-49. 
891 Id. at 878, 428 P.2d at 311, 59 Cal. Rptr. at 447. 
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Tliese two interests can be viewed as merely alternate ways of 
saying the same thing. Suppose prosecution evidence which seemed 
"competent" when offered could in fact have been demonstrated to 
be the contrary had the defense been allowed an adequate opportu
nity to offer its own evidence. A prosecution witness testifying on 
the basis of "personal observation" might, for example, break down 
on cross-examination and admit that his testimony was based entirely 
on hearsay. The testimony would then be stricken. To deny the 
defendant this opportunity to demonstrate through cross-examina
tion the incompetency of prosecution evidence and to move for its 
exclusion can be viewed as equivalent to committing him on incom
petent testimony. Prosecution evidence otherwise admissible thus 
becomes "incompetent," nunc pro tunc, once cross-examination has 
been denied. This is, however, an awkward usage of "incompetence." 
It obscures the common sense distinction between a routine defense 
challenge to the prosecution evidence on the ground that standing 
alone and unopposed it is insufficient and an attack that concedes 
its sufficiency but complains of the denial of the opportunity to 
defend against it. The precise verbal formula used to achieve the 
Jennings result is unimportant so long as it does not obscure the fact 
that there are several interests requiring protection and that the 
validity of the commitment cannot be determined by looking merely 
at the prosecution's evidence. This the Jennings decision makes 
abundantly clear. 

Of great interest is the fact that the Jennings argument rests 
not merely on those statutory provisions that grant the defendant 
the right to cross-examine and offer witnesses892 but predominantly 
on constitutional considerations and authorities. The court speaks of 
the right to present and cross-examine witnesses at the preliminary 
as an aspect of due process of law.803 It invokes the constitutional
right-of-confrontation cases, Pointer v. Texas894 and Douglas v. 
Alabama,895 and it notes that a reasonable opportunity to prepare a 
defense "'is as fundamental as is the right to counsel,' "390 again 
relying on constitutional decisions. Not only are most of the cases 
cited constitutionally grounded, but the cases arose in the context 
of efforts to define the defendant's rights at trial rather than at the 
preliminary hearing, suggesting that the constitutional test in either 
context may be the same. 

892 CAL. PENAL CooE §§ 865-66 (West 1970) . 
898 66 Cal. 2d at 875, 428 P .2d at 309, 59 Cal. Rptr. at 445. 
894 380 u.s. 400 (1965). 
895 380 u.s. 415 (1965) . 
898 See 66 Cal. 2d at 875, 428 P .2d at 309, 59 Cal. Rptr. at 445. 

, 

r. 
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The oprmon leaves uncertain whether the court thought its 
result was constitutionally required or whether the constitutional 
rhetoric was invoked merely to underscore the general importance 
of these rights and to explain why they were not to be casually dis
missed at the preliminary hearing. If constitutionally required, the 
opinion leaves uncertain whether the scope of these rights is to be 
equated with their counterparts at trial. Are we, in short, at the 
threshold of a "selective incorporation" at the preliminary of the 
rights guaranteed the defendant at trial? If there is uncertainty as 
to the precise answer, there is little doubt that the decision reflects a 
recognition of the critical importance of the preliminary hearing in 
the California scheme, and a marked aversion to treating it casually 
-as a mere "privilege" that the defendant must take on whatever 
terms offered.897 

Another intriguing question raised by Jennings is what it im
plies in the way of magisterial power to resolve issues of fact. 
The magistrate at Jenning's preliminary had apparently proceeded 
on the assumption that "probable cause" was to be determined 
merely on the basis of the prosecution's evidence without reference 
to contradictory evidence or affirmative defenses, however pertinent 
such might be at trial. On this view, his refusal to permit cross
examination or to hear defense witnesses as to a purported police 
frame-up or entrapment has a certain plausibility. To accept this 
view, however, would in the words of the court, "reduce the prelimi
nary hearing to an ex parte proceeding at which the defendant's pre
sence would be a meaningless gesture."898 

What then does Jennings imply as to the scope of the magis
trate's power to resolve factual disputes? As a matter of pure logic 
the decision seems compatible either with the view that the magis
trate has a broad power or with the view that he has virtually no 
power to weigh the evidence and resolve factual disputes. Jennings 
could be read as saying merely that whether his power is broad or 
narrow, he cannot deny the defendant a reasonable opportunity to 
defend on the mistaken assumption that, no matter how lopsidedly 
the evidence weighs in defendant's favor, he is bound to accept the 
prosecution's tale. So cautious a reading of the case, however, seems 
unwarranted in light of the tone of the opinion. If the right to mount 
a defense at preliminary is as important as the court says, surely 
this implies a power on the magistrate's part to do something with 

897 See ge11eraUy Coleman v. Alabama, 399 U.S. 1 (1970); text accompanying 
notes 356-61 mpra. 

sos Jennings v. Superior Court, 66 Cal. 2d 867, 880, 428 P.2d 304, 312, 59 Cal. 
Rptr. 440, 448 (1967). 
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that evidence once he hears it-and not merely in that rare circum
stance where it demonstrates the prosecution's case to be wholly 
incredible. 

Finally, Jennings has important practical implications as to the 
"ancillary" functions300 of the preliminary hearing. To the degree 
the defendant is accorded a reasonable opportunity to cross-examine 
prosecution witnesses, their testimony is more apt to be admissible 
if offered at trial under the former testimony exception to the hear
say rule.400 Even more important, the defendant's power to effec
tively utilize the preliminary hearing for discovery depends largely 
upon the scope of his right to cross-examine prosecution witnesses 
(even calling them as "his own" if necessary). Thus, to the degree 
the right to "offer evidence" is enforced, the opportunity to discover 
is correspondingly protected. 

A crucial issue was left open by Jennings: what showing must 
the defendant make to establish that the denial of the opportunity 
to defend himself amounts to a deprivation of a substantial right 
rather than a mere "technicality"? Must he show that he was 
totally denied the opportunity to defend as to critical issues, as in 
Jennings? Must he be able to raise more than mere theoretical 
claims of prejudice by casting serious doubts on the integrity of the 
prosecution's evidence, again as in Jennings? That case neither 
should nor, most likely, will be so narrowly read. The constitutional 
overtones of the case, the vital role of the preliminary hearing in the 
California scheme, and the important "ancillary" services which the 
preliminary can perform if played out under the rules guaranteeing 
a fair right to cross-examine and to offer witnesses, all argue for a 
broader reading. Other than these factors and the three cases dis
cussed below there is little to go on in determining the ultimate 
reach of the case. 

Priestley v. Superior Court,401 though decided almost ten years 
earlier, was cited approvingly in Jennings. Priestly was a narcotics 
possession case. Based on information from secret informers, the 
police had arrested the defendant and conducted a search that 
turned up the narcotics. At the preliminary, the magistrate denied 
defendant's request for disclosure of the informers' names. The de
fendant was held to answer, and a section 99 5 motion was made to 
quash the information. The court held that the motion should have 
been granted. It reasoned that the informants' communications to 
the police officers had been offered to establish probable cause for 

899 See the discussion in P art II of this Article to appear in 18 U.C.L.A. Law 
REVIEW, Issue 5. 

400 CAL. Evm. CooE § 1291 (West 1966) . 
401 So Cal. 2d 812, 330 P .2d 39 (1958). 
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the arrest and for the subsequent search. Since the search bad pro
duced the "essential evidence of defendant's guilt,"402 the defendant 
was entitled to know the informants' identities. "Only by requiring 
disclosure and giving the defendant an opportunity to present con
trary or impeaching evidence as to the truth of the officer's testimony 
and the reasonableness of his reliance on the informer can the court 
make a fair determination of the issue."403 If the police declined to 
make disclosure on grounds of privilege, there was no alternative 
but to strike the testimony and exclude the narcotics from evidence. 
Since this would leave no other competent evidence of the defen
dant's guilt, there was no basis for holding him to answer.404 

Also approved in Jennings was Mitchell v. Superior Court.405 

There the defendants bad requested disclosure of secret informers, 
just as in Priestly. The magistrate denied the request, and on review 
the supreme court held, in contrast to Priestly, that this did not in
validate the commitment. The distinction drawn was that here there 
was ample evidence of probable cause to arrest and search indepen
dent of any informer communications. The defendants in fact did 
not dispute probable cause. "It does not appear that disclosure of 
the names of the informers was demanded to enable defendants to 
discredit the prosecution's evidence at the preliminary bearing or 
that they wished to use the informers as witnesses at that hear
ing.moo The information was sought, defendants' briefs disclosed, 
because it would be "useful in their defense at trial."407 The court, 
interestingly, characterized the magistrate's refusal of the defense 
request as "error". Disclosure would have facilitated defendants' 
rights to cross-examine witnesses and produce their own, rights they 
possessed at the preliminary hearing as well as at trial. But while the 
right to enter a defense at the preliminary bearing would be pro
tected on review, the right to "mere" discovery would not.408 

402 Id. at 812, 330 P.2d 41. 
408 l d. at 813, 330 P.2d 43. Legislation bas since modified the specific disclosure 

requirement of Priestly. CAL. CoDE Cxv. PRo. § 1881.1 (West Supp. 1971), enacted in 
1965, effective until Jan. 1, 1967; CAL. Evm. ConE§ 104l (c) (West 1966). The con
stitutionality of section 1881.1 was upheld in Martin v. Superior Court, 66 Cal. 2d 
257, 424 P .2d 935, 57 Cal. Rptr. 351 (1967). See Jennings v. Superior Court, 66 Cal. 
2d 867, 878, 428 P .2d 304, 311 n.3, 59 Cal. Rptr. 440, 447 n.3 (1967). 

404 Nothing in Priestly suggests that prosecution evidence was unreliable. The 
case could, for this reason, without difficulty he classified in our scheme as illustrative 
of the erroneous admission, rather than exclusion, of evidence. One can speak of the 
evidence in this case as having been rendered "incompetent," by virtue of the lack 
of disclosure and cross-examination. See Priestly v. Superior Court, SO Cal. 2d 812, 
82 1, 330 P.2d 39, 44 (1958) (concurring opinion). 

4011 50 Cal. 2d 827, 330 P.2d 48 (1958). 
406 !d. at 830, 330 P .2d at SO. 
407 !d. See also id. at 831, 330 P .2d at 50-51 (Carter, J., concurring). 
1 08 See the discussion in Section IV(A) of tl1is Article to appear in 18 U.C.L.A. 

LAW REVIEw, Issue 5. 
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Tupper v. Superior Court•09 is a pre-Jennings case that on its 
facts falls somewhere between Priestly and Mitchell. Defendant had 
been charged as an accessory to a felony committed by two minors 
involving the theft of automobile hub caps. These two testified at the 
preliminary as to their respective roles in the theft. One also testi
fied that the defendant, a clerk in an auto supply store, had supplied 
him with a false receipt for the hub caps. On cross-examination, it 
turned out that the two witnesses had earlier given the prosecution 
written statements about the defendant's involvement. Defendant's 
request for an inspection of these statements was denied. He sub
sequently sought review. His motion to quash the information was 
held properly denied under the rule that the magistrate's decisions 
admitting or excluding evidence were :unreviewable so long as the 
commitment was "not based entirely on incompetent evidence."410 

The value to the defendant of inspecting the statements, said the 
court, was that it might enable him to impeach their testimony at 
trial (at which time, the court took for granted, the defendant would 
be entitled to such discovery) .411 Why a similar opportunity should 
not have been made available at the preliminary, the court did not 
say. Priestly was not mentioned. 

The present-day validity of Tupper must be regarded as doubt
ful in light of Jennings. There is no reason to deny the defendant at 
preliminary the opportunity to demonstrate such glaring inconsis
tencies between the witnesses' written and oral testimony as would 
render their testimony unworthy of belief. Nor is there any virtue 
in putting the defendant to the burden of making a separate pre
trial discovery motion to obtain the statements or in delaying his 
access to them until trial. 

Only a few other cases, all lower court and mostly pre-dating 
Jennings, have dealt at all with the issue of defendant's right to 
probe the prosecution's case at the preliminary hearing. In none did 
the defendants prevail on review. These decisions are all suspect in 
light of Jennings.412 

The cases differ from Jennings in that they involved the partial 

\. 

rather than total exclusion of defense evidence. There is no reason to ' 
suppose, however, that the basic issue posed on review is any dif-

409 51 Cal. 2d 263, 331 P .2d 977 (1958) . 
410 Id. at 264, 331 P .2d at 978. 
411 !d. at 265, 331 P .2d at 980. 
412 See, e.g., People v. Barrett, 2 Cal. App. 3d 142, 82 Cal. Rptr. 424 (3d Dist. 

1969) ; People v. Barquera, 208 Cal. App. 2d 104, 25 Cal. Rptr. 45 (2d Dist. 1962) ; 
People v. Malloy, 199 Cal. App. 2d 219, 18 Cal . Rptr. 545 (1st Dist. 1962) ; People v. 
Wilson, 183 Cal. App. 2d 149, 6 Cal. Rptr. 872 (3d Dist. 1960). 
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ferent: Did the magistrate's exclusionary ruling effectively deny 
the defendant a 11substantial right"? Under this test there will be 
easy cases such as Jennings and difficult ones that defy confident 
assessment of the impact of the magistrate's exclusionary ruling on 
the defendant's rights. This problem is no more susceptible of cate
gorical solution than the analogous problem of distinguishing be
tween "harmless" and 11reversible" error in the trial context. The 
11substantial right" formula seems, in fact, to be merely an alternate 
designation for the harmless error doctrine:113 

Two conclusions seem obvious. Not every error of the magis
trate in barring defense evidence is of sufficient magnitude to re
quire setting aside the commitment. Equally obvious, the mere fact 
that cross-examination was not totally barred will not immunize the 
commitment from attack. Between these two poles, one would ex
pect the reviewing court to operate under a fairly limited scope of 
review, frequently deferring to the magistrate because the ruling he 
made was within 11his sound discretion," or alternatively, because the 
defendant has failed to demonstrate sufficient 11prejudice" to war
rant relief on review. A starting point in defining the appropriate 
test for setting aside a commitment, granting that there is a great 
difference between the nature of the preliminary hearing and the 
trial, might be to inquire whether a conviction would have been 
allowed to stand if the trial judge had excluded similar defense 
evidence. 

Appellate review of magisterial decisions plays a crucial role in 
any redefinition of the screening functions of the magistrate at the 
preliminary. An expanded scope of screening decisions necessarily 
requires that appellate courts recognize the legitimate functions to 
be served by screening and resolve issues, such as those concerning 
admission or exclusion of evidence, accordingly. This point assumes 
equal importance when one views the collateral functions of the 
preliminary hearing. 

Part I! of this Article, discussing collateral functions of the prelimi
nary hearing, will appear in 18 U.C.L.A. LAw REvmw, Issue 5. 

413 Thus, CAL. PENAL CoDE § 1411 (West 1970) entitled "Harmless Error," pro
vides that no error shall invalidate any proceeding "unless it has actually prejudiced 
the defendant or tended to his prejudice, in respect to a substantial right." See also 
CAL. PENAL CoDE § 12 58 (West 1970); FED. R. Crv. P. 61. B 11t see People v. Malloy, 
199 Cal. App. 2d 219, 18 Cal. Rptr. 545 (1st Dist. 1962) . One might of course 
counter that the requirement of "prejudice" should be applied far more stringently 
in respect to the preliminary hearing than the trial because the standard for bind
over is lower than for conviction. Cutting the other way, however, is the fact that 
the consequences of dismissing an information are so much milder than those of an 
acquittal: all the successful defendant gets under a 995 motion is a new preliminary 
hearing. 
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