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The History of every parcel of lc nd in 
Milwaukee County .. what's it worth to you? 

Because of the number of impor
tant real estate transactions in which 
you are involved, the history of every 
parcel of land in Milwaukee County is 
worth a great deal to you . And to 
have it all under one roof makes it 
even more valuable. 

Because Title Guaranty Company 
of Wisconsin Division of CHICAGO 
TITLE INSURANCE COMPANY has 
the only tract books covering the en-

tire chain of title to every parcel 
of land in Milwaukee County, title 
searches can be me de and title in
surance policies issued in much less 
time than would be r~quired otherwise 
-and with greater assurance of ac
curacy and safety. 

This means that real estate deals 
can proceed without delay, enabling 
you to give your cl ent or customer 
prompt and profitab e service . 

Chicago Title Insurance {ompany 
TITLE GUARANTY COMPANY OF WISCCNSIN DIVISION 

MILWAUKEE COUNTY 

Divisional Office 
734 North 4th Street 

Milwaukee 3, Wisconsin 
BRoadway 1-5113 

WAUICESHA COUNTY 

Har,Jy-Ryan Office 
223 Vfisconsin Avenue 
Wau~ esha, Wisconsin 

Sl ·nset 6-4700 

Serving the Greater Milwaukee Metropolitan Area through t.he following representatives: 

RACINE COUNTY 

Knight Barry Abstract Co. 
727 Wisconsin Avenue 
Racine, Wisconsin 

WASHINGTON COUNTY 

ABSTRACT & TITLE COMPANY 
141 North Main Street 
West Bend, Wisconsin 

OZAl iKEE COUNTY 

OZAL KEE LAND & TITLE CO., INC. 
114 East Main Street 
Port 'Vashington , Wisconsin 
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MEMO TO ATTORNEYS, EXECUTORS 

ADMINISTRATORS and TRUSTEES 

New 
'Monthly Income' 
Savings Account 

Dep,ositors Can Get An Interest Check 

Every Month 

Here's how to get monthly income from your savings. Open a 
Monthly-Income Savings Account for $1,000 or more ..• in 
amounts of even thousands. When you add to your account you 
add $1,000 ... or $2,000 or more ... always in even thousands. 
No limit to the amount you may have on deposit. 

AMOUNT OF 
SAVINGS 
$ 1,000 

2,000 
5,000 

10,000 
40,000 

..• and so on. 

CHECK TO YOU 
EACH MONTH 

$ 2.50 
5.00 

12.50 
25.00 

100.00 

TOTAL INTEREST 
FOR TH E YEAR 

$ 30.00 
60.00 

150.00 
300.00 

1,200.00 

The City Bank 
AND 

TRUST COMPANY 
735 North Second Street 

Milwaukee 3, Wisconsin 

Member F.D.I.C. 
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Wisconsin 
Tax 
Manual 
Revised 
Again 

Members of the Bar who have Bullinger's Wisconsin Inl.eritance, 
Gift, Estate and Emergency Tax Law Manual, as well as those who 
wish to acquire it, will be interested to know that this ur.ique vol
ume has been fully revised to date. The Manual includes U e subject 
statutes, pertinent cases, forms and commentary by the author. 

Marshall & Ilsley Bank will be in direct contact with prese11t owners 
to whom the Manual has been presented with our complintents and 
will gladly receive inquiries from other members of the Bar whose 
offices are in Milwaukee County and who are interested in having it. 

Members of the Bar outside Milwaukee County who wish to add the 
Manual to their libraries are invited to direct inquiri•!S to the 
author, Bauer F . Bullinger, Esq.; Houghton, Bullinger, Uehs, and 
Houghton; 152 West Wisconsin Avenue; Milwaukee 3, Wisconsin. 

T1·ust D epa1·tment 

MARSHALL & ILSLEY EJANK 
721 North Water Street • BRoadway 6-7700 

Milwaukee 1, Wisconsin 

Member Federal Reserve System • :Member Federal Deposit lnsuran :e Corporation 
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From the President 

Ray T. McCann 

In the recent decision of the Wisconsin Su
preme Court in Milwaukee'!-'· Bub, 18 Wis. (2d) 
216, decided November 27, 1962, the Court held 
it was reversible error to permit a police officer 
who was not present when the collision occurred, 
but who had investigated the accident, to testify 
as to the point of impact. Over objection the 
Court permitted the witness to answer the fol
lowing questions: 
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"Q. Were you able to determine from your 
investigation where, with respect to the 
center line of North Twenty-seventh 
Street, the impact occurred? 

Counsel for Bub: I am going to object to 
that, Your Honor. 

Court: On what Ground? 
Counsel for Bub: No foundation to this. I 

believe this witness did not witness the 
accident and in order for any witness 
to testify as to the exact location, the 
point of impact, it would require expert 
testimony. Make measurements, take 
the width of the automobiles, ascertain 
where they were located after the ac
cident, to come up with the proper 
answer. 

Court: The objection is overruled. There 
are decisions by the Wisconsin supreme 
court right in point. 

A. You want me to answer? 
Counsel for city: Yes. 
A. My investigation revealed that vehicle 

number two, driven by Mr. Carroll, the 
wheels were on the left side-the 
wheels on the left side of the automo
bile were approximately one and one
half to two feet to the east of the cen
ter line of North Twenty-seventh Street. 

(Continued on Page 30) 

-·~·· M-
BA EDITOR'S COLUMN 

For the first time ~ ince their adoption in 1946, 
general amendments have been proposed to the 
Federal Rules of Criminal Procedure. The Judi
cial Conference Con mittee on Rules and Pro
cedure is anxious to have full consideration by 
the Bench and Bar of the United States. The 
proposals would add two new criminal rules and 
amend 26 of rhe exis · ng rules. 

The two proposed new rules would ( 1 ) give 
the Government the right to require "notice of 
alibi" by the defenda t if he intends to rely upon 
one ten (10) days p ior to trial (Rule 12); and 
( 2) authorize pretr lal conferences in criminal 
cases within the Co rt's discretion with appro
priate safeguards for the defendant ( Rule 17 a) . 

The most importa!lt proposed changes in exist
ing rules are as fol1<1ws: 

1. Rules 5 and 4·1 would be amended to re
quire immediate ass :gnment of counsel at the 
request of the defendant and to require that the 
defendant be immediately informed of his rights. 

2) Rule 11 woul< be amended to require the 
Court, before acceptiJ tg a plea of nolo contendere 
to make inquiry as :o satisfy itself that the de
fendant in fact com!l1itteed the offense charged 
and to address the dofendant personally to deter
mine that the plea i! made voluntarily and with 
an understanding of the nature of the charge. 

3) Under Rule 1:, the Government would be 
authorized to take d< osition of witnesses in the 
same manner as the defendant and for good 
cause shown and wit~out the consent of the de
fendant. 

4 ) Rule 16 woulC be liberalized to permit in
spection by the defe dant of any statements or 
confessions made by l im and any reports of physi
cal examinations, scic~ntific tests and experiments 
subject to the provis ons of the Jencks Act ( 18 
U.S.C. 3500). 

5) The requireme lt under Rule 18 that a de
fendant be prosecutd in the division in which 
the offense was com ;nitted would be eliminated 
and the Court woul tl be authorized to fix the 
place of trial anywhere within the district with 
due regard to convenience of the defendant <1nd 
his witnesses. 

6) Procedure of F ule 20 for the transfer of a 
criminal proceeding ::rom one district to another 
with the consent of the defendant desiring to 
plead guilty, would e simplified and the pro
cedure would be rr. ade applicable in juvenile 
cases. 

GAVEL 



The Representation of Indigents in Criminal Cases* 
e An Analysis of Present Policy in Wisconsin With Proposed Changes 

Leon Letwint 

There is apparent, on both state and national 
level, an increasing concern with the task of pro
viding adequate legal representation for indigents 
in criminal cases. Wisconsin has for years met the 
problem by requiring appointment of counsel, at 
county expense, for indigent defendants in cer
tain classes of cases.1 But the requirement is lim
ited to felonies. Furthermore, even in the most 
serious felonies, the appointment is delayed until 
after the preliminary hearing when the defendant 
is first arraigned in Circuit Court. 

It is probably true that even with these limited 
provisions, Wisconsin's protection for indigent de
fendants compares more or less favorably to a 
good number of states. Yet there is a perennial 
current of doubt that the job is being done ade
quately. The present system has been criticized or 
questioned by newspapers, bar organizations and 
courts. Perhaps the most eloquent "criticism" of 
the statutory shortcomings is the very existence 
of the Voluntary Defender system in Milwaukee 
County organized jointly by the Milwaukee Ju
nior Bar Association and the Milwaukee Legal 
Aid Society. Under this system, a different volun
teer attorney appears every day in one of the 
Mil waukee County misdemeanor branches to rep
resent indigents accused of misdemeanors, or to 
represent accused felons on preliminary hearing. 

The Wisconsin Supreme Court recently had 
occasion to comment on one aspect of the prob
lem. In State ex rel Offerdahl v. State/ an indi
gent charged with a felony sought habeas cor
pm on the ground that he had been denied the 
right to separate counsel at his preliminary hear
ing. The court held that he had neither statutory 
nor constitutional right to appointed counsel prior 
to arraignment. "However," said the court, 
"while not constitutionally necessary, the practice 
of appointing counsel prior to the preliminary 
hearing is to be encouraged."3 

If, therefore, there are difficulties with the pres
ent system, they are not apparently of constitu
tional dimension. The due process clause is satis
fied with less than what Wisconsin offers.4. Bur 
this surely does nor end the inquiry; it merely 
shifts its focus. For we ought not be-and are 
not-satisfied to adhere to the minimum require
ments of the Constitution. Merely because a situ-

*This article is in large part based on a March, 1962, 
report prepared by the author at the request of the 
Milwaukee Junior Bar Association. 

·j·LL.B., Unive rsity of Wisconsin ( 1952); M ember of 
Wisconsin Bar; presently, Fellow in La w T eachin g at 
ll arvard Law School. 
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arion is constitutionally tolerable does not mean it 
is desirable or justifiable as a matter of policy. 

The thrust of this article is therefore addressed 
to consideration of p)licy: the reasons why the 
system for representat .on of indigents ought to be 
improved; some possible criteria for judging the 
adequacy of such a system; and a brief review 
of some possible alternative arrangements. 

Reasons for Improvement 

Our fundamental premise is that equal justice 
cannot be attained wnere an accused is deprived 
the right to counsel by reason of financial in
ability. 

The necessity for ; tffording representation has 
two aspects: the need of the individual and the 
need of society. 

"The need of th.~ individual may be sum
marized by these basic points : 

l. The procedure; of the criminal law are 
not easily understood nor readily mastered. 

2. Soon after am~st and certainly not later 
than the preliminary hearing following arrest, 
the lawyer should be available to explain the 
charge, to investigate the facts, to prevent un
reasonable detention and unjustified bail, to 
probe sympathetically for possible explanations 
and defenses, and to determine what course of 
further acrion the accused should adopt. 

3. As the judicial process continues, a law
yer is needed co advise whether the accused 
should go to trial or offer to plead guilty, per
haps to a lesser charge, and, if the decision is 
to go to trial on a plea of not guilty, to under
take the complex of activities entailed in pre
paring for and conducting the defense. 

4. In case of conviction, a lawyer should assist 
in connection with sentencing and advise 
whether an appeal is justified under the cir
cumstances. . . . 

Turning next co the need of society, ... the 
concern of the American community with the 
requirement of fair trial is a reflection of its 
interest in fundamental huinan rights ... where 
society does not afford the right to defense 
counsel, judicial search for truth as we under
stand it is in danger . . . treating the indigent 
accused as fairly as any other group is essential 
to the proper administration of criminal justice. 
It should lead to greater respect for the admin
istration of justice and should increase the 
chance of rehabilitating the guilty."5 

Note that neither of the above considerations 
in any way depends on the innocence-presumed 
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or real-of the defendant. Obviously, the possi
bility of innocence underscores the need for coun
sel. But I do not understand our system of crimi
nal justice to mean that guilt strips the defendant 
of all legal rights. I think few in our profession 
would question this. Yet public confusion as to 
this may be the most impressive obstacle to rapid 
improvement in this area. There is an attitude
how wide-spread it is hard to say-that runs along 
these lines: if a man is charged with a crime, pre
sumptively, he's guilty; and if he's guilty, he de
serves what he gets ; and whatever he gets, it ought 
not be public funds for an attorney to "frustrate 
justice" through technical defenses. 

That these are points requiring detailed answers 
is suggested by the fact that even judges, at times, 
may lapse into similar views. One local judge, 
we are told, in effect deprived a defendant before 
him (charged with drunken driving) of the right 
to counsel because it was "obvious" that he was 
guilty. A lawyer, consequently, would have been 
of "no use." I do not dwell on the obvious and 
monumental error that this involved a determi
nation of guilt without benefit of a trial. But 
there is a somewhat more subJle point: assuming 
the defendant were guilty, what about the possi
bility that the evidence was illegally procured and 
therefore suppressible; or that perhaps other "tech
nical" defenses were available; or that even if 
he were found guilty, there might be wide lati
tude for legal services in bringing to light facts 
in mitigation of sentence. 

Criteria of Adequacy 

An adequate system of defense should meet the 
following standards : 

1. The system should provide counsel for 
every indigent person who faces the possibility 
of the deprivation of his liberty or other serious 
criminal sanction. 

2. The system should afford representation 
which is experienced, competent, and zealous. 

3. The system should provide the investiga
tory and other facilities necessary for a complete 
defense. 

4. The system should come into operation 
at a sufficiently early stage of the proceedings 
so that it can fully advise and protect and 
should continue through appeal. 

5. The system should assure undivided loy
alty by defense counsel to the indigent defen
dant. 

6. The system should enlist community par
ticipation and responsibility.0 

Question could be raised as to whether repre
sentation for indigent" defendants should be taken 
to include misdemeanors. My view is that it should. 
The possibilty of a one year sentence is more than 
a minor inconvenience. Besides, there is the cu
mulative effect of building up a record. It is 
also possible to get consecutive sentences putting 
GAVEL 

the punishment well into the range of a felony. 
Most fundamentally though, the argument rests 
on the proposition that if the reasoning above 
as to need for representation is valid, there is no 
logical basis-except one-for distinguishing be
tween felonies and misdemeanors. That one is 
the cost. 

It can be, and is, argued that we permit and 
justify all sores of distinctions in our society based 
on financial ability. We don 't all eat as well or 
live as comfortably or have the same quality of 
shelter. So why anything like equality as to legal 
defense ? To what degree such differences of liv
ing standards as exist are good or bad depends on 
one's point of view. Bur the right to legal repre
sentation falls into an altogether different cate
gory. Our Constitution and democratic philosophy 
do not speak of an equal standard of living; they 
do speak of equality before the law. We can well 
afford to pay what it costs to help insure that 
the scales of justice do not tip according to the 
size of one's bank roll-regardless of whether the 
charge is a misdemeanor or a felony. 

Performance in Milwaukee 

Doe.r ottr present system in Milwaukee County 
.whstantictlly conform to the standards emtmerat
ed abo1;e? 

The answer, of course, is no. 
a ) In misdemeanor cases. 
I here attempt to evaluate the Voluntary De

fender system as it operates in Milwaukee County, 
since it represents the only effort to meet the 
problem for persons charged with misdemeanors. 
One can only conclude that the system is grossly 
inadequate with respect to the first three stand
ards enumerated above. 

1 ) This system functions only in Milwaukee 
County and only in one of its three misdemeanor 
branches. It would be wholly unrealistic to think 
of extending it significantly on a volunteer basis. 

2) Many of the defenders lack the necessary 
experience, competence and zeal. The three quali
ties are closely related. From inexperience (some 
defenders have no contact with criminal work ex
cept through the defender program!) flows lack 
of competence. I do not subscribe to the presump
tion that possession of a law degree makes one 
competent in all areas of law, nor to the view that 
a great deal of experience in one area "rubs off" 
in a completely unrelated area. It has been point
ed out that a high degree of competence in con
veyancing, let us say, does little to qualify one in 

·the conduct of a criminal trial. Oft times too, 
inexperience may undercut the zeal of the de
fender, not through unconcern but through a nat
ural timidity resulting from unfamiliarity. 

3) The Voluntary Defender system provides 
neither the time nor the facilities for investigation 
of facts . When one considers that a very large 
number of criminal cases turn not on issues of 
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law, but of fact, this becomes a critical shortcom
ing. Even to the extent that legal questions are 
involved, how can anybody-and most particular
ly an inexperienced defender-check the law un
der the hectic conditions which prevail during his 
service in misdemeanor court? Quite typically, 
he may be asked to interview fifteen or more 
defendants in less than three hours; and he may 
find himself preparing for and trying perhaps half 
that number of cases during the same time. 

I hope no one will take these criticisms as 
being too negative. There is nothing but praise 
for those who generously give of their time and 
energy without payment, solely as a matter of 
professional responsibility. But the question is 
not praise or blame; it is the adequacy of the de
fense ·and by this standard, the system can only 
be said to be grossly inadequate. 

b) In felony cases. 
The assigned-counsel system which prevails in 

felony cases is subject to some of the ~arne criti
cisms as above and some additional ones as well. 

1) In the present state of our knowledge it 
would be unfair to charge-but perfectly reason
able to question-whether the defense is suffi
ciently zealous. To what degree can busy, capable 
lawyers afford to put into a complicated criminal 
case the necessary time and energy, in view of the 
inadequate compensation? 7 Even if the lawyer 
does not consciously so reason, isn't it likely to 
operate as a subconscious factor? . There may be 
many cases where counsel nonetheless does an 
excellent job. But one may suspect that there are 
more than a few cases where the defense is made 
on the fly and on a good deal more casual basis 
than if there were adequate compensation avail
able. 

It is no answer to say that the lawyer should 
do as energetic and resourceful a job as he can, 
regardless of compensation. No doubt he should; 
but what good does this do the defendant who 
has to rely on an attorney who may in fact not 
give substantially more, by way of time and en
ergy, than he is paid for? 

In any event, the general level of competence 
in assigned cases as compared to retained cases 
would certainly bear scrutiny. 

2) The assigned counsel system is almost com
pletely inadequate from the point of view of the 
third standard mentioned above; To this extent 
rhe same comments apply as were made in para~ 
graph number 3 under the Voluntary Defender 
evaluation above. 

3) Perhaps the most profound failure of this 
system as it operates in Milwaukee County-a 
failure which can only be characterized as dismal 
-is that it comes into operation far too late and 
rhus violates standard 4.8 The defendant's urgent 
need for counsel is at the time of his arrest and 
8 

shortly thereafter-not a month or six weeks later 
after prolonged interrogation and investigation by 
the state. The defendant needs sympathetic help 
and investigation at once. He needs protection 
against illegal imprisonment or excessive bail. He 
needs investigation while the facts are fresh and 
witnesses still available. In Milwaukee County he 
gets this neither from assigned counsel nor from 
the volunteer defender. 

Alternative Solutions 
The Voluntary Defender system, as it operates 

in Milwaukee County, and the assigned-counsel 
system provided for under Wisconsin Statute have 
been discussed above and are not considered fur
ther here, except for one comment: if appoint~ 
ment of counsel in felony cases were made prior 
to the preliminary hearing, as suggested by the 
court in Offerdahl, clearly this would go a long 
way toward curing one of the principal defects 
of the assigned-counsel system. If statutory amend
ment is necessary to permit this, this could be 
done immediately, as a stop gap measure, while 
other more basic changes are considered. 

Fortunately, in considering alternative schemes, 
we have access to a rich fund of experience 
throughout the nation over a period of many 
years. Three main systems are worthy of consider
ation. They are evaluated extensively elsewhere.9 

The P11blic Defender System 
"The public defender, like the public prose

cutor, is a public official. The former is retained 
by the government to fulfill society's duty to 
see that all defendants, irrespective of means, 
have equal protection under the law; the lat
ter is retained by the government to serve so
ciety's interest in law enforcement. Generally, 
whenever there is a public-defender office, that 
office represents all indigent defendants in those 
courts in which the public defender regularly 
appears. 

Public-defender systems vary in size from 
large offices such as those in Los Angeles Coun
ty and Alameda County, California, to a single
lawyer office such as the public defender in the 
New Haven District in Connecticut. Some, such 
as certain offices in California, have facilities 
for investigation; others have only limited funds 
and facilities. 

The staff of public-defender offices may be 
selected through civil-service procedures, ap
pointed by the judiciary or the appropriate local 
officials, or elected. On the whole, the legal 
staffs of public-defender offices appear to be 
relatively stable and in a number of instances 
these staffs have develope9, the characteristics 
of career services. 

The larger public-defender offices receive 
office facilities from the government. 

The Vol11ntary Defender System 
This system, as it is used elsewhere, resembles 
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assigned-counsel system, as we know it, this is not 
due to any inherent economy (quite the reverse), 
but rather to the partial and inadequate coverage 
now afforded. 

The requirements of due process and decency 
in criminal procedure are not static. The whole 
trend of the law has been to demand increasing 
protection for indigents. It is well worth the effort 
--and cost-to insure that the dollar worth of a 
defendant have as little as possible to do with 
the outcome of a criminal case. 

Footnotes 
I. Wis. Stat. §957 .26. 
2. 17 Wis. 2d 334, 116 N.W. 2d 809 (1962). 
3. ! d . at 17 Wis. 2d 336, 11 6 N.W. 2d 810. The 

co ur t did not indicate on w hat aufi10rity this could 
be done, absent statutory provision. Yet it is ap
parently a fairly comm on practice in certain coun ties 
bu t not Milwaukee. "Every court has power, if it 
deems proper, to appoint counsel where that course 
seems to be req uired in the interest of fairness." Betts 
v. Brady, 316 U.S. 455,471-472 (1942) (dictum); 
see also Carpente1· v. Cou1~ty of Dcme, 9 Wis. 2 74 
(1859). 

4. See e.g. Betts v. Bmdy, 316 U.S. 45 5 ( 1942); cf. 
Powell v . Alabama, 287 U.S. 4-3 (1932) where it 
was held that in a capital case, "where the defendant 
is unable to employ counsel, and is incapable of 
making his own defense because of igno·rance, feeble
mindedness, illiteracy, or the l ike, it is the duty of the 
court, whether requested to or not, to assign counsel 
for him as a necessary requisite of due process of 
law ... " 

5. A Special Commtitee of the Association of the Bar 
of the City of New York, Eqzcal ]usl>iJce for the Ac
wsed 2 3-24 ( 19 59). This is an excellent and thor
ough statement of the needs, the problems, the history 
and the alternative methods for dealin g with repre
sen tation fOl' indigen t defendants. 

6. Id at 26. 
7. Prior to enactment of Chapter 500 in September, 

1961 , amending Wis. Stat. §957.26 (1), the statute 
provided for payment of counsel according to a 
sched ule of fees whicn was varied from time to time, 
and which was generally inadequate by going stand
ards. By the amendment, compensation is now to be 
111ade pursuant to Wis. Stat. §25 6.4-9 which directs 
the co urt to fix fees in such sums as the court "shall 
deem proper, and w hich compensation shall be such 
as is customarily charged by attorneys in this state 
for comparable services." Obviously, the cour t ~1as 
ample power under this provision to pay adequate 
fees . How the courts have in fact interpreted this 
requirement, is not known to the writer. If com
pensation is now generally paid according to the pre
vailing rate, the objection being discussed at this 
po in t in the text has only historical interest and is 
without validity as a present criticism of the assigned 
co unsel system. See generally, Fellman, Tlte Right 
to Coun-sel Under State Law, 1955 Wis. L. Rev. 281. 

8. Except in those cases where appointment is made 
prior to tne preliminary hearing, notwithstanding the 
absence of statutory authority fo r such appointment. 
See note 3, supra. 

9. See note 5, supra. 
I 0. Equal l ttstice at 51-52 (cited fully at note 5). 
I I. !d. at 5 1. 
12./d. at 52-53. 

Enjoy Life! 

BREWED ONLY 

IN MILWAUKEE 

NATURALLY! 
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the Milwaukee plan in name only. It is similar 
in principle to the public defender plan in that 
ic provides a professional defense unit, rather than 
rotating the defense among a number of attor
neys as under the assigned-counsel system. The 
major contrast with the public defender system 
is that the voluntary defender office is not gov
ernmental; it is privately controlled and supported. 

". · . . Financial support is sought either 
through independent efforts to secure charitable 
donations or through participation in coopera
tive charitable efforts such as the Community 
Chest .... 

The voluntary-defender system may utilize 
trained salaried investigators to assist its legal 
staff. It may also be aided by volunteers from 
private law offices or local law schools. The 
continuity of experience which a voluntary
defender office such as that of New York or 
Philadelphia repcesents, permits representation 
by veteran defense counsel even though the 
compensation which can be paid is generally 
less than that prevailing in private law offices 
in the same area."11 

In short, this system is a "legal aid society" 
operating in the criminal field. 
The Mixed Private-Public System 

This system prevails in Rochester, Buffalo and 
New York City and in Puerto Rico. 

"Rochester has had for some time a Legal 
Aid Society which is active in civil cases. In 
1954, pursuant to an enabling statute, the Legal 
Aid Society requested and received from the 
Board of Supervisors of Monroe County an 
appropriation to establish a defender service to 
function in the inferior criminal courts of the 
county. A lawyer employed by the Society has 
since performed this function. 

Thus, Rochester furnishes counsel to the in
digent defendant in lower court criminal cases 
within the organizational framework of a pri
vate legal aid society and supports this system 
by public funds . . . Puerto Rico has an ex
tensive criminal and civil legal aid system based 
on the mixed private-public concept . . . Prior 
to the organization of the (Legal Aid) society, 
the only effective legal aid was_ supplied by five 
full-time public defenders, paid by the govern
ment, whose work was confined to the serious 
criminal cases in the larger cities. After the 
society was organized, these offices were abol
ished and their personnel were employed by 
the society. 

The control and sources of funds of the Le
gal Aid Society of Puerto Rico reflect partici- · 
pation of the government, the Bar Association, 
and the public. The Board of Directors of the 
Legal Aid Society of Puerto Rico is composed 
of the Chief Justice, the Administrative Direc-
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tor of the courts, and the Attorney General 
representing the government. The organized 
Bar is represented by its President, the dean of 
the Law School, and another member designat
ed by the President. Three laymen represent 
the public. 

The same groups which exercise control pro
vide the society's operating funds: direct ap
propriations are received from the Legislature; 
funds and facilities are granted by the Bar 
Association; and charitable contributions are 
received from the public;12 

It is not possible without a systematic profes
sional study to attempt an evaluation of the rela
tive merits of these systems (or any others) for 
Wisconsin. This is a job which very much needs 
doing. 

The biggest objection that is generally made 
to the public defender system is that it "routinizes" 
the defense-that it deprives the attorney-client 
relationship of its close personal character-that 
in institutionalizing the defense, it makes more 
likely deals between the ever-present prosecutor 
and ever-present defender. Thus the defendant is 
not assured the dedicated all-out defense he has, 
presumably, with assigned-counsel. 

The objections to the assigned-counsel system 
have been mentioned above. 

It is obvious that the problem is to select (or 
keep) that system which has the least weaknesses. 
Put more positively, the object should be to devise 
a system which most closely approximates the 
ideal of affording equal representation. There is 
not the least doubt that any system devised will 
be subject-and quite correctly so-to certain 
criticisms. It is instructive that each of the above 
systems has been enthusiastically endorsed in cer
tain localities. 

Proposed Improvements 
While fundamental alternatives to the present 

Wisconsin system ought to be intensively studied, . 
it is suggested that the following changes would 
vastly improve the present system: 

a) Have counsel appointed very early in any 
felony case, and certainly not later than the time 
the defendant first appears before the magistrate. 
· b) Provide adequate compensation for assigned 

counsel. 
c) Provide funds and facilities for necessary 

investigation. 
d) Extend the coverage of assigned counsel 

to indigents in misdemeanor cases. Perhaps, initi
ally, coverage could be limited to the more serious 
misdemeanors. 

These proposals, if adopted, w.ould of course 
sharply increase the cost of the service and would 
substantially cut down the disparity in cost be
tween the assigned-counsel system and any alter
nate system. If there are any savings in the 
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