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against Moore's penal interest made spontaneously 
by him to a close friend and for which there was ample 
corroborating evidence. Most important, the prosecu
tion had considered the evidence reliable enough to 
use against Moore at his trial. Under these circum
stances, the Court ruled, .. the hearsay rule may not 
be applied mechanistically to defeat the ends of jus
tice." 

The future of this line of cases is not easy to foresee. 
The cases may stand for no more than the proposition 
that the Court will reverse a conviction when it is 
convinced that a gross injustice has been done. But 
they seem to stand for more. They seem to suggest 
that the Court has begun to read into the Constitution 
the ethical rule that the state's proper goal is not 
merely to get a conviction but to get a conviction 
only if justice demands it. Thus, the cases suggest, 
the prosecutor may not object to evidence that the 
defense seeks to introduce on any ground other than 
that it is wasteful of time, or likely to distract the 
jury's attention from the real issues of the case. This 
consideration, always important ethically, rises to con
stitutional significance when failure to abide by it 
leads to the exclusion of strongly credible exculpatory 
evidence that is highly relevant to critical issues in 
the trial. 

jOHN KAPLAN 
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EVIDENTIARY PRIVILEGE 

To say that a person possesses an evidentiary privilege 
means that he or she cannot be compelled, as a wit
ness, to disclose certain ("'privileged") information. 
The possessor of the privilege (the privilege '"holder") 
may also be entitled to prevent others who share the 
privileged information from disclosing it. The holder 
may waive the privilege by failing to assert it in timely 
fashion, by explicitly consenting to the disclosure of 
privileged information, or by engaging in conduct in
terpreted as consent (for example, voluntarily testify-

ing to a portion of the privileged matter). In state 
courts, the contours of evidentiary privileges are de
termined by state law. In federal courts, they are de
termined by federal law, though at times the federal 
approach has been to defer to state rules of privilege, 
as specified, for example, in Federal Rule of Evidence 
501. 

Unlike most of the evidentiary rules of exclusion 
(such as those excluding HEARSAY or irrelevant evi
dence), the testimonial privileges do not exclude EVI
DENCE because it is unreliable, prejudicial, or lacking 
in fact-finding utility. Rather, they exclude it despite 
its potential value; the privileges promote goals other 
than rational fact-finding. To be aware of these goals 
is to understand why traditional evidentiary privileges 
can readily take on constitutional dimensions. The in
terests served by the privileges are commonly phrased 
in terms that are uncompromisingly utilitarian. For 
example, privileges concerned with the protection of 
confidential communications-such as those between 
husband and wife, attorney and client, doctor and 
patient, priest and penitant, parent and child (a devel
oping privilege)-are commonly justified on such rea
soning: first, that the free flow of communication is 
indispensable to these important relationships; sec
ond, that conndentiality is essential to their free How. 
An alternative perspective would support the claims 
of confidentiality not for such narrowly instrumental 
reasons but because confidentiality serves the partici
pants' interest in privacy, whether or not the possibil
ity of compulsory disclosure would hinder free com
munication. 

Similar justifications, both instrumental and nonin
strumental, could be generated in support of another 
kind of privilege, protecting interests other than confi
dentiality. An example is the phase of the husband
wife privilege permitting one spouse to refuse to tes
tify against another, whether or not the testimony 
may concern intraspousal communications. 

Although these privileges were not in their original 
conception constitutionally based, today they are of
ten seen as implicating constitutional values. The justi
fications for many of the privileges could be reformu
lated in terms of constitutional principles. The 
attorney-client privilege, invoked by a criminal de
fendant, could draw support from the RIGHT TO 
COUNSEL, the RIGHT AGAINST SELF-INCRIMINATION, 
and the DUE PROCESS clauses of the Constitution. In
deed, if the attorney-client privilege were not a com
mon law privilege, some version of it probably would 
have to be invented to satisfy constitutional require
ments. FIRST AMENDMENT arguments could likewise 
be mustered in support of the priest-penitent privi-
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lege and the REPORTER's PRIVILEGE (which in some 
states protects against compelled disclosure of a 
newsperson's sources of information). And, efforts to 
pierce the con6dentiality of certain communica
tions-such as those between husband and wife, priest 
and penitent, or psychiatrist and patient-could be 
challenged as infringements of a constitutionally pro
tected RIGHT OF PRIVACY. 

On the other hand, just as evidentiary privileges 
sometimes draw support from constitutional princi
ples, sometimes their enforcement may prove incom
patible with other constitutional requirements. Thus 
to deny a criminal defendant the use of testimony 
important to his or her defense, out of respect for a 
privilege invoked by a witness, might run afoul of 
the defendant's right of CONFRONTATION, to COMPUL
SORY PROCESS, or to due process of law; the conflicting 
constitutional claims of the defendant and the witness 
would then have to be resolved. 

LEON LETWIN 
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EVIITS v. LUCEY 
469 u.s. (1985) 

Interpreting DOUGLAS V. CALIFORNIA (1963), the Su
preme Court held, 7-2, in an opinion by Justice WIL
LIAM J. BRENNAN, that the DUE PROCESS clause of 
the FOURTEENTH AMENDMENT requires the effective 
assistance of counsel during a defendant's first appeal, 
as of right, from a criminal conviction. (The Court 
had previously held that the RIGHT TO COUNSEL at 
the trial level comprehended effective assistance.) 
The procedural posture of this case made it unneces
sary to spell out standards for judging the effectiveness 
of counsel on appeal; the Court thus left those stan
dards for another day. Justice WILLIAM H. REHNQUIST 
and Chief Justice WARREN E. BURGER dissented, ar
guing that the trial and appellate levels presented 
different degrees of need for counsel's assistance, and 
predicting that the decision would allow convicted 

. defendants to "tie up the courts" with petitions for 
HABEAS CORPUS based on claims of ineffectiveness 
of appellate counsel. 

KENNETH L. KARST 

EXCISE TAX 

In its original meaning an excise was a tax on goods 
manufactured or produced within the taxing coun
try, as opposed to a duty or IMPOST on imports. Un
doubtedly, this was the sense in which it was used 
in the constitutional grant of power to Congress to 
collect "taxes, duties, imposts and excises." In modern 
times an excise tax is any tax imposed on the manufac
ture or sale of a commodity, engaging in an occupa
tion, or enjoying any other privilege. It is distin
guished from a direct tax, such as a POLL TAX or an 
ad valorem property tax. 

EDWARD L. BARRE'IT, JR. 

(SEE ALSO: Direct and Indirect Taxes; State Taxation of Com
merce.) 

EXCLUSIONARY RULE 

When the police obtain evidence by violating the BILL 
OF RIGHTS, the victim of their misconduct may lack 
any effective legal remedy. Yet some enforcement 
mechanism is necessary if several important constitu
tional guarantees are to be a reality and not merely 
expressions of hope. The Supreme Court responded 
to this concern by developing a series of rules that 
have come to be known in the aggregate as the exclu
sionary rule. In typical application, the rule is that 
evidence obtained in violation of a person's constitu
tional rights cannot be used against that person in 
his or her trial for a criminal offense. The rule is most 
frequently applied to exclude evidence produced by 
SEARCHES OR SEIZURES made in violation of the 
FOURTH AMENDMENT. However, a coerced confes
sion obtained in violation of the defendant's Fifth 
Amendment RIGHT AGAINST SELF· INCRIMINATION, or 
a statement taken from the defendant in violation 
of his Sixth Amendment's guarantee of the RIGHT TO 
COUNSEL, would also be inadmissible at his trial. 

The term "exclusionary rule" is of modern origin, 
but even at COMMON LAW a coerced confession was 
excluded or inadmissible as evidence, because its in
voluntariness cast serious doubt on its reliability. No 
one today seriously argues that this long-standing rule 
of evidence should be abandoned. Other aspects of 
the exclusionary rule, however, have been the source 
of major controversy among members of the judiciary, 
professional commentators, law enforcement officials, 
and the public. 

The controversy did not become intense until the 
era of the WARREN COURT. But as far back as WEEKS 
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