






























































































































' \ 

1974] UNDERGROUND NEWSPAPERS 203 

timate interest, but whether that interest may be vindicated by 
suppressing otherwise protected speech. The answer should be 
no. 242 There is, first, grave doubt that a sound educational atmos­
phere is promoted by suppression of speech. Furthermore, once 
one tolerates repression in the name of an intangible and undefin­
able "atmosphere," it is hard to see the end. If the line is not 
drawn at Tinker with its standard of substantial disruption, where 
can it be drawn short of Wooster? 

Fifth, ·school authorities may seek to justify restrictions on 
what pupils hear in order to preserve effective parental control 
over the child's moral development. Restrictions at school, the 
reasoning goes, preserve parental options at home. 243 If valid 
at all, this argument justifies no roving prohibition against com­
munication that is normally legal. To accept it is, here again, 
to validate a virtually boundless ground for suppression. More­
over, parents differ widely in their beliefs as to what serves their 
ohild's best interests. There is no corporate "parental desire." 
To offer that as a rationale for school restrictions is not a neutral 
act of deference; it is, at best, to favor parents who regard certain 
intrastudent communication as undesirable in preference to those 
who regard it a useful component of their child's education. 
However, since school authorities, not parents, would make the 
actual decisions, this rationale would merely end up expanding 
the effective power of school authorities by patent fiction. Even 
if there were a fairly uniform and ascertainable body of parental 
desires, to make those desires decisive would conflict with the 
minor's interest in developing as an independent, thinking person. 
Once he goes. to school his attitudes necessarily and properly be­
come subject to peer influences with respect to politics, religion, 
morality, sexual attitudes, etc. That he has the right to deal with 
such issues is, to a point, guaranteed by Tinker. Some of the 
parents in Tinker no doubt regarded criticism of the war in Viet­
nam as profoundly unpatriotic and immoral. But that surely 
would provide no more justification for suppression of the anti­
war protest than when the school • authorities attempted it in their 
own name. 

242 For an argument to the contrary, see Haskell, Student Expression in the 
Public Schools: Tinker Distinguished, 59 GEo. L.J. 37, 53-58 (1970). 

243 Precisely such a rationale was among the grounds for upholding New 
York's anti-obscenity statute, with its reduced obscenity standards for minors, in 
Ginsberg v. New York, 390 U.S. 629, 639 (1968). See also Henkin, Morals and 
the Constitution: The Sin of Obscenity, 63 CoLUM. L. REV. 391, 413 n.68 
(1963), cited by the Court in Ginsberg, 390 U.S. at 639 n.7. Professor Henkin 
wishes to distinguish laws which "impose a morality on children., from those 
"which support the right of parents to deal with the words of children as they 
see fit.., The case for the constitutionality of the latter he finds a good deal 
stronger than for the former. Henkin supra at 413 n.68. 
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Sixth, school officials may argue that pupils are a captive 
audience who therefore require special protection and isolation 
from the "partisan" political and moral blandishments of other 
students. 244 This claim no doubt rests on the unarticulated prem:­
ise that official education is politically neutral, disinterested, ob­
jective and balanced, and therefore the only food fit for a captive 
audience. But even if school officials desired it, such neutrality 
is a theoretical will-o'-the-wisp. The argument, then, is at best 
question-begging. It attempts to convert the fact of captivity, 
with its inherent tendency toward intellectual orthodoxy, into an 
argument for yet more stringent captivity, rather than for the re­
verse. 

To be sure, students are a captive audience. School attend­
ance is compulsory. The state's control over their intellectual 
diet is virtually monolithic in the classroom. It selects the teach­
ers and the curriculum. It prescribes textbooks. 245 It controls 
the schoollibrarj, permitting exclusion of all books "of a sectar­
ian, partisan, or denominational character."2

-l6 The teacher de­
fines the issues for discussion and also the spectrum of "reason­
able" views to be explored. Perhaps such powers are necessary 
in any formalized classroom teaching effort. But the restrictions 
within the classroom need a counterpoint in the form of a broad 
right to hear . divergent points· of view outside the classroom. "In 
our system," the Tinker Court said, ''studentS may not be regarded 
as closed-circuit recipients of only that which the State chooses 
to communicate. They may not be confined to the expression of 
those sentiments that are officially approved."247 

Seventh, school authorities may feel pressed to crack down 
on speech for purely public relations reasons. The "pragmatic" 
administrator may feel the failure to do so will be taken as tacit 
approval of objectionable speech, with unpleasant political ~onse­
quences. Here again, to accept this reasoning would virtually 

244 See, e.g., Rowe I, supra note 58, at 5, where the school district unsuccess­
fully attempted to justify its ban on partisan expression on the basis of "the im­
maturity of the students and the fact that they are allegedly a 'captive audience.' " 
The captive status of pupils was also relied on by Justice Stewart in his Tinker 
concurrence, 393 U.S. at 515, to justify greater limitations on the scope of student 
first amendment rights than he believed the majority was prepared to recognize. 
See also Ginsberg v. New York, 390 U.S. 629, 648 (19.68) (Stewart, J., concur­
ring). 

241S See CAL. Eouc. CODE §§ 9201-03, 9240, 9240.5, 9242, 9243 & 9400 
(West Supp. 1974). 

246 ld. § 7102 (West 1969). This section is of doubtful constitutionality 
in light of its vagueness and overbreadth. See, e.g., Rowe I, supra note 58, de­
claring unconstitutional a similarly worded prohibition against expression on 
public school campuses. 

247 393 U.S. at 511. 
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deny students the protection of the first amendment. 248 More­
over it would in the long run exacerbate the very problems the 
administrators seek to avoid. The more officials suppress, the 
more they implicitly endorse what is permitted. As every lawyer 
knows, there is a good deal of the pragmatic in maximizing one ·s 
non-responsibility for what others have said and done. 249 

IV. OTHER SIGNIFICANT ASPECTS OF PRESS DISTRIBUTION 

First amendment rights may effectively be taken away if 
school officials are permitted unnecessarily to restrict important 
incidents of pr~ss distribution. It is not only prior censorship and 
content controls which may undermine first amendment rights. 
There are two other critical areas. 

A. Reasonable Time, Place and Manner Rules 

Speech may, of course, be subjected to reasonable time, 
place and manner rules. But these rules can be drawn in the 
spirit of a heavy preference for first amendment values, or the 
opposite. All too often the latter perspective prevails. Such 
regulations should not be left exclusively to school administrators, 
already preoccupied with "maintaining order" and with public re­
lations, and not given to philosophic resignation in the face of 
pointed student criticism. Standards can and should be devel­
oped for evaluating such regulations. 

Since the only justification for such restriction lies in the insti­
tution's functional needs, an appropriate approach would focus 
closely on those needs. It would disclose that they are not uni­
form from place to place on the campus. The classroom, at one 
end of the spectrum, requires a high level of structure and disci­
pline (at least in conventional education). The playground does 
not. Since students are permitted to talk, read, or play there 
more or less without restriction, why not also to engage in gen­
erally unrestricted first amendment activity? 

To recognize such a right would in no way imply that stu­
dents may stage a rally in the school library, the principal's office, 
or in the midst of a flower bed. These areas have been dedi­
cated to special purposes which preclude other uses. But if by 

248 See Ba7aar v. Fortune, 476 F.2d 570, 579-80 (5th Cir.), aff'd as modi­
fied, 489 F.2d 225 (Sth Cir. 1973). 

249 Compare Professor Black's argument in favor of judicial review of 
allegedly unconstitutional legislation. C. BLACK, JR., THE PEOPLE AND THE COURT 
52-53 (1960). He points out that the power to strike down invalid legislation 
serves to legitimate what is left standing. For his purposes this was a thoroughly 
desirable result. But the logic remains the same whether one desires the result 
or not. 



206 UCLA LAW REVIEW [Vol. 22: 141 

usage or rule, the place in question has been dedicated to student 
uses that are not basically incompatible with speech activity, it 
ought to be treated as a "public place" or "forum," one that is 
open, 

for purposes of assembly, communicating thoughts between 
citizens, and discussing public questions. · Such use of the 
streets and public places has, from ancient times, been a part 
of the privileges, immunities, rights, ·and liberties of citi­
zens.250 

This solicitude for first amendment activity in public areas 
ought to be duplicated for students on the public portions of 
school grounds. 251 In such areas the test should not simply be 
whether time, place and manner restrictions are minimally "rea· 
sonable," but whether they serve a compelling state interest, that 
of maintaining an undisrupted school session without "unneces­
sarily interfer[tng] with First Amendment rights."252 · 

To be sure, "public place" is not a self-defining term. 258 

Some areas are neither like classrooms nor like playgrounds, but 
somewhere in-between; school corridors, for example. The pro­
posed approach to time, place and manner regulation offers no 

2GO The broad dictum is that of Justice Roberts in Hague v. Committee for 
Ind. Org., 307 U.S. 496, 515 (1939). See generally Kalven, The Concept of the 
Public Forum: Cox v. Louisiana, 1965 S. CT. Rev. 1. 

21St [A] school is not like a hospital or a jail enclosure. It is a public 
place, and its dedication to specific uses does not imply that the consti­
tutional rights of persons entitled to be there are to be gauged as if 
the premises were purely private property. 

Tinker v. Des Moines Ind. Comm. School Dist., 393 U.S. at 512 n.6. 
See also Local 1021, L.A. Teachers Union v. Los Angeles Bd. of Educ., 71 

Cal. 2d 551, 561-62, 455 P.2d 827, 833-34, 78 Cal. Rptr. 723, 729-30 (1969). 
252 Grayned v. City of Rockford, 408 U.S. 104, 119 (1972). In this case, 

the Court was called upon to pass on a city ordinance which prohibited members 
of the public from making noise in public areas that would disturb adjoining 
schools. The ordinance survived constitutional attack because the Court read it 
as "narrowly tailored" to interfere only with expressive activity carried out in such 
a time, place and manner as to be "basically incompatible, with normal school 
activities. Id. at 116. It did not employ a more relaxed test of mere reasonable­
ness. Moreover it apparently regarded this approach applicable to the open por­
tions of school grounds as well. 

Just as Tinker made clear that school property may not be declared 
off-limits for expressive activity by students, we think it clear that the 
public sidewalk adjacent to school grounds may not be declared off-lim­
its for expressive activity by members of the public. But in each case, 
expressive activity may be prohibited if it "materially disrupts classwork 
or involves substantial disorder or invasion of the rights of others., 
[Citing Tinker]. 

ld. at 118. 
This approach is, of course, not inconsistent with permitting restrictions 

aimed at the fair allocation of time and space among competing speakers, what 
Professor Kalven has ca1led "the Roberts Rules of Order function." Kalven, >fupra 
note 250, at 23-25. 

2li3 See, e.g., Cox v. Louisiana, 379 U.S. 536 (1965); Edwards v. South 
Carolina, 372 U.S. 229 (1963). 
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definitive solution in such cases. But it does state a· pro-first 
amendment bias which would appropriately influence the resolu­
tion of problems that arise. Beyond that, it performs one of the 
great potential functions of equal protection doctrine: It sidesteps 
direct, substantive review of the resource allocation decisions of 
the state. It leaves school officials free to determine whether 
a given area should be made into a classroom or a playground, 
a closed or an open area. It demands only that, once having made 
their decisions, they administer them in good faith not in a dis­
criminatory way against first amendment interests. 2u 

The implications for underground papers are great. So long 
as distribution takes place outside the classroom, it will rarely 
warrant any time or place restrictions. Leafletting and canvassing 
are "rarely 'incompatible' with classes, research, or the adminis­
trative functions of an educational institution. "255 If the distribu­
tion does not clog a narrow corridor, if it is not carried out rau­
cously so as to interfere with classes or other important activities, 

254 They would have this latitude at least so long as they did not attempt 
to confine speech "to a telephone booth." Tinker v. Des Moines Ind. Comm. 
School Dist., 393 U.S. at 513. Compare Justice Jackson's observation: 

[T]here is no more effective practical guaranty against arbitrary and 
unreasonable government than to require that the principles of law 
which officials would impose upon a minority must be imposed gener­
ally. . . . Courts can take no better measure to assure that laws will 
be just than to require that law be equal in operation. 

Railway Expr. Acy., Inc. v. New York, 336 U.S. 106, 112-13 (1949) (concurring 
opinion). See Wirta v. Alameda-Contra Costa Trans. Dist., 68 Cal. 2d 51, 434 
P.2d 982, 64 Cal. Rptr. 430 (1967) where a women's peace organization was de­
nied the right to advertise a peace message in the advertising spaces on defendant's 
buses because of a policy to permit only commercial advertising and electoral cam­
paigning. The court reasoned that by permitting such advertising the defendant 
had evidenced its "considered conclusion" that advertising was consistent with its 
primary function of providing transportation. 

We conclude that defendants, having opened a forum for the expression 
of ideas by providing facilities for advertisements on its buses, cannot 
for reasons of administrative convenience decline to accept advertise­
ments expressing opinions and beliefs within the ambit of First Amend­
ment protection. 

/d. at 55, 434 P.2d at 985, 64 Cal. Rptr. at 433. This approach, as a matter 
of federal constitutional Jaw, was rejected in Lehman v. City of Shaker Hts., 94 
S. Ct. 2714 (197 4). Public transit users were found a captive audience, whom 
the municipality could shield from uninvited political advertising. Quite remark­
ably, however, it manifested this concern for the captives only in respect to politi­
cal advertising, permitting commercial advertising. This strikingly reverses the 
appropriate priorities between the two, if they are to be treated differently. See 
id. at 5121 (Brennan, J., dissenting). 

255 Braxton v. Municipal Ct., 10 Cal. 3d 138, 149, 514 P.2d 697, 704, 109 
Cal. Rptr. 897, 904 (1973) (college case). This proposition, to be sure, leaves 
open the possibility that different time, place and manner rules would be war­
ranted by differences in physical plant, as for example between a large institution 
and a small one, or a campus with large open areas and a single building school 
without any. See Grayned v. City of Roc:\.ford, 408 U.S. 104, 120 n.45 (1972). 
But only a detailed factual inquiry could determine which way the differences cut. 
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"reasonable time and place" should mean any time, any place. 256 

Official judgments that students already have "enough" other 
times and places to distribute, should never justify unneeded re­
strictions on students' rights to communicate with other students. 

Consequently the rule in vogue in many California schools 
that restricts newspaper distribution to times before school, after 
school and during lunch hours, 257 without regard to circumstances, 
school size, the number of students, the number of potential dis­
tributors, etc. should be held arbitrary and unconstitutionally re­
strictive. 

B. Sale of Underground Newspapers 

Most of the regulations thus far promulgated by the various 
school districts after passage of Education Code section 10611 bar 
the sale of underground newspapers. 258 It is a simple eco­
nomic fact, of course, that printed communication entails costs. 
To deny a newspaper revenue is to threaten its effective right 
of expression or to make it depend on the distributors' affluence, 
raising serious equal protection issues. 259 Once it is granted that 
students have a right to distribute newspapers, the right to charge 
for them should follow automatically unless compelling reason:; 
dictate the contrary. 

In certain contexts courts, engaging in a "balancing of . . . 
conveniences," have banned sale of otherwise protected publica­
tions. 260 What possible school "conveniences" then might count 
against the students' right ·to sell their paper? Four arguments 
deserve consideration. First, sale entails the risk that the poten­
tial buyer will be coerced. Second, there is a danger that the 
buyer will be exploited, that he may unwisely allocate, say, his 
lunch money to the purchase of underground papers. Third, 
there is something objectionable about "commercialism" in the 
school environment. And fourth, even if a ban on sale is unde­
sirable in the case of underground newspapers, if the line is not 
drawn there it will be impossible to draw a principled line any-

256 In Jacobs v. Board of School Commr's, 490 F.2d 601 (7th Cir. 1973 ), 
cert. granted, 94 S. Ct. 2638 (1974) (No. 73-1347), the court invalidated a high 
school time, place and manner rule on the ground that school authorities had 
failed to show that the rule was drawn sufficiently narrowly "to further the state's 
legitimate interest" without unnecessarily impinging on student communication. 
ld. at 609. 

See also Local 1021, L.A. Teachers Union v. Los Angeles Bd. of Educ., 71 
Cal. 2d 551, 561-62, 455 P.2d 827, 833-34, 78 Cal. Rptr. 723, 729-30 (1969). 

257 See text accompanying note 282 infra. 
258 See CSBA Regulations,§ IIA2(b), at p. 215 infra. 
21iO See authorities cited supra note 9 (last paragraph). 
260 Breard v. City of Alexandria, 341 U.S. 622, 644 (1951). 
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where else. Either a total ban or, the argument goes, the unre­
strained hawking of Hershey Bars, magazines, clothing, etc. 

1. Coercion 

There is no den1onstrable experience that sale of papers car­
ries a significant risk of coercion. School regulations neither re­
quire nor even permit inquiry as to whether any particular past 
effort has proved coercive or whether any future effort is likely 
to be. The ban is absolute and indifferent to circumstances or 
history. It therefore entails the use of a meat cleaver to deal 
with a problem that is speculative and discrete. The state should 
be required to show that coercion is a genuine problem which 
cannot be remedied by less drastic means. 

2. Exploitation 

The argmnent here is that students require protection as to 
how they spend their money. This, of course, is simply an ex­
pression of paternalism, unjustified when used to interfere with 
rights of a free press. In a day when the teenage market is in 
the hundred million dollar range and the object of systematic, in­
tense and generally uninhibited exploitation by the commercial 
world, it unjustifiably downgrades first amendment interests to of­
fer commercial naivete as a ground for suppressing newspaper 
sales. It stands in stark contrast also with school permissiveness 
in other areas. If school authorities are prepared to adopt laissez 
faire principles that permit students to lunch on potato chips and 
Coca--Cola in the school cafeteria, it is not clear why students 
should require special protection against "wasting" a dime on an 
underground paper. 

3. Commercialism 

Breard v. City of Alexandria261 might be offered as support 
for the proposition that commercialism defeats the claim to first 
amendment protection for sale of underground papers. In 
Breard the Supreme Court was confronted with a municipal ordi­
nance that prohibited door-to-door solicitation for the sale of 
"goods, wares and merchandise" without the owner's permission. 
The issue was whether the regulation could constitutionally be 
applied to the solicitation of subscriptions to magazines. The 
Court held it could. Sale introduced a "commercial" feature, 262 

which downgraded the first amendment claim. The right of "op-

261 Id. at 641-45. 
2o2 Id. at 642. 
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portunists, for private gain"263 simply did not stand on the same 
footing as that of the selfless door-to-door distributor of religious 
tracts, as the Jehovah's Witnesses. 264 

There are two reasons to reject Breard in the school context. 
First, the sale of the student press is "commercial" in only the 
most attenuated sense of the word. Its publishers generally have 
no profit-making motive, much less· the capacity. The "com­
merce" is intended solely to facilitate first amendment rights: "It 
should be remembered that the pamphlets of Tom Paine were 
not distributed free of charge."265 Subsequent cases have, in 
any event, made clear that the mere fact of commercial distribu­
tion does not vitiate first amendment protections; most certainly 
newspapers do not lose their protected status s4nply because they 
are commercial enterprises. 266 

Second, even Breard did not mean that rights of distribution 
were restricted to charities or to ineptly run, losing, business ven­
tures. The Court was, however, prepared to take account of a 
non-speech value it regarded of critical importance. It was con­
cerned over the "uninvited intrusion into the privacy of [thel 
home" ,267 "unwanted knocks on the door by day or night,"268 

and the plight of "the hospitable housewife, peering on Monday 
morning around her chained door" only to be confronted with 
a "possibly persistent solicitor"269 offering an unwanted bargain. 
Whether this decision adequately weighted the speech interest 
can be and has been debated. 270 But what seems beyond doubt 
is that there is no comparable right of privacy for students wa.~­
dering about school grounds. If student publishers have the right 
to offer them a newspaper free of charge, it interferes little more 
with their privacy to be asked for a dime in return. 

4. Difficulties in Line Drawing 

The argument advanced here is that there is no satisfactory 
way to draw a line between the sale of newspapers and the sale 
of all other commodities the commercial sector is capable of gen-

268 Id. at 625. 
264 See Martin v. Struthers, 319 U.S. 141 (1943). 
265 Murdock v. Pennsylvania, 319 U.S. 105, 111 (1943 ). 
266 E.g., New York Times Co. v. Sullivan, 376 U.S. 254, 265-66 (1964). 

See also Peterson v.r-Board of Educ., 370 F. Supp. 1208 (D. Neb. 1973) declaring 
unconstitutional a school regulation designed to preclude commercialism when ap­
plied to an underground paper, containing ac{vertising, and sold on a "fee-or-dona­
tion" basis. 

267 341 U.S. at 625. 
268 Jd. at 626-27. 
269 Id. at 644. 
270 See, id. at 649-50 (Black, J., dissenting). 
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erating. This problem is not insuperable, because distinction can 
be made between materials which are "expressive" and those 
which are not. The boundaries are fuzzy but no more so than 
elsewhere when decisions have to be made as to what to embrace 
within the preferred category of "expressive activity."271 A 
blanket ban on sale of newspapers is too high a price to pay for 
the administrative convenience of a categorical rule. 

Courts that have been faced with bans on sale of under­
ground papers in both the public school and university context 
have held prohibitions of sale that operate irrespective of circum­
stance unconstitutional. 272 There is evidence that the flat prohi­
bition against sale violates California statute as well. One will 
search Education Code section 10611 in vain for authority to bar 
students the right to sell their newspapers. To be sure, Educa­
tion Code section 9013 had specifically barred "subscriptions to 
the funds of any organization not directly under the control of 
school authorities." But that very section was declared uncon­
stitutional by the Rowe court and thereafter repealed by the state 

271 For example, the problem frequently arises in efforts to draw the line 
between mere conduct and symbolic speech. See generally Nimmer, The Mean­
ing of Symbolic Speech Under the First Amendment, 21 UCLA L. REV. 29 
(1973). 

272 Jacobs v. Board of School Commr's, 490 F.2d 601, 607-09 (7th Cir. 
1973), cert. granted, 94 S. Ct. 2638 (1974) (No. 73-1347) (high school); Peter­
son v. Board of Educ., 370 F. Supp. 1208 (D. Neb. 1973) (high school). See 
New Left Educ. Proj. v. Board of Regents of Univ. of Tex. Syst., 326 F. Supp. 
158 (W.D. Tex. 1970), rev'd on other grounds, 404 U.S. 541 (1972) (university). 

Katz v. McAulay, 438 F.2d 1058 (2d Cir. 1971), cert. denied, 405 U.S. 933 
(1972), may be cited as support for the opposing view. It is perhaps distinguish­
able on the ground that it dealt not with a ban on the sale of underground news­
papers, but rather with a general prohibition against solicitation of contributions 
on school grounds. See Peterson v. Board of Educ., 370 F. Supp. 1208 (D. Neb. 
1973) (distinguishing Katz on this ground). Assuming it is relevant authority 
here, it is entitled to little weight if Tinker is intended to be followed, not merely 
cited. 

The authorities in Katz barred students from distributing leaflets asking for 
funds for the legal defense of the "Chicago Eight,, then on trial before Judge 
Julius Hoffman. The court denied injunctive relief. Citing no evidence, it found 
a rational basis for suppression by opining that solicitation was "plainly harmful,, 
and student coercion was "foreseeable." Katz v. McAulay, 438 F.2d at 1061. 

Assuming arguendo that the solicitation was "speech, .. the court acknowl­
edged the ban was permissible only if school authorities could reasonably forecast 
"ma~erial and substantial" interference with school discipline. But no such show­
ing had been made. The evidence, the court said, "disclosed minimal potential 
interference at most," id., with school discipline. Why then the denial of relief? 
The court offered only an unadorned comment in a footnote that the rights of 
high school students do not match those of college students. ld. at n.S. 

It is no easy task to square this reasoning with Tinker. The factual under­
pinnings required to justify speech suppression were, by the court's own observa­
tion, conspicuously absent. And if there was something about the high school 
context which required this result, one has only the court's ipse dixit to vouch 
for it. 
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legislature simultaneously with its enactment of section 10611.273 

The legislature's failure to reincorporate a bar against sale in sec­
tion 10611 evidences an intent to the contrary. Other recent leg­
islation, in fact, explicity indicates such opposite intent.274 

CONCLUSION 

In many, probably most, schools the right to distribute inde-

273 Law of Oct. 8, 1971, ch. 947, §§ 1-2, [1971] Cal. Stats. 1971. See text 
accompanying notes 58-59 supra. 

2H Education Code section 9021 bars solicitation of students by teach­
ers "or others" to "subscribe or contribute to the funds of, to become mem­
bers of, or to work for, any organization not directly under the control 
of the school authorities" (with the exception of certain charities). By its very 
terms, the statute may be inapplicable to newspaper sales, since in normal 
usage the purchase of a paper constitutes neither "subscribing" nor "contributing" 
to the funds of an organization. The statute seems centrally concerned with regu­
lation of charitable contributions, where the use of words like "subscribe" and 
"contribute" are quite natural. If it is applicable, however, two developments 
are noteworthy. First, in the one reported case in which there was an 
attempted application of the statute to an underground newspaper, Poxon 
v. Board of Educ., 341 F. Supp. 256, 257 (E.D. Cal. 1971), the court held 
the statute "patently unconstitutional." That decision was first enunciated by the 
court in an earlier, unpublished, order to which the court makes reference. An 
examination of that earEer order reveals that the court there held that "California 
Education Code § 9021 is unconstitutional on its face, in violation of the First 
Amendment" and enjoined its enforcement. /d. (Order of Apr. 1, 1971 ). Second, 
in 1973, perhaps in reaction to the Poxon decision, the legislature added the fol­
lowing paragraph to the section: 

Nothing in this section shall be construed as prohibiting the solici­
tation of pupils of the public school on school premises by pupils of 
that school for any otherwise lawful purpose. 

CAL. Eouc. CODE§ 9021 (West Supp. 1974). 
The most plausible reading of the statute is that it totally exempts students 

(as opposed to teachers) from the operation of the statute, so long as that solici­
tation is for an "otherwise lawful" purpose. The legislature may have concluded 
that teacher solicitation created far more significant risks of producing involuntary 
contributions. 

Assuming, contrary to the arguments above, that the ban on sate of newspa­
pers is neither per se unconstitutional nor a violation of state law, obvious con­
stitutional problems may be generated by the manner in which school authorities 
go about applying the ban. Suppose school authorities permit sale or solicitation 
for "approved" newspapers (Los Angeles City School rules, for example, ap­
pear to contemplate sales of school newspapers as one means of financing 
them. "Sources of revenue include the following: ... The sale of single 
copies of the newspaper, when it is distributed. (The price usually is 10 cents 
per copy.)" Los Angeles City Unified School District, Senior High Schools, 
Journalism 2 and 3, An Instructional Guide (Experimental), 80 (1970 Publica­
tion No. X-94)) or for other purposes (e.g., charitable contributions), may 
they then selectively ban sale of underground newspapers? And assuming 
such distinctions are not inherently invalid, may school authorities constitution­
ally undertake to so make them under a statute which provides no standards for 
decision-making? Supposing the answer is yes, may the administrators proceed 
on an ad hoc basis without announcing in advance valid standards that will guide 
their decision-making? There is, of course, strong support for the proposition that 
to leave such decisions to unfettered administrative discretion would render them 
unconstitutional. See Kunz v. New York, 340 U.S. 290 (1951). 
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pendent, unofficial newspapers is as yet undemanded, unknown, 
unutilized. In those instances when the issue has arisen, school 
authorities have most often responded cautiously, reluctantly, and 
even with overt opposition. This way of recognizing student first 
amendment rights is both understandable and appropriate only 
if one's starting point is that children are presumptive first­
amendment paupers bereft of legal rights. Each advance then 
represents a significant exception to a time-honored, generally 
satisfactory status quo, and each requires its own meticulous justi­
fication. There is however another, far preferable perspective­
one that sees schoolchildren as persons endowed with a full com­
plement of rights. It is the speech restrictions, then, which re­
quire meticulous, extraordinary justification, and the indisputable 
faot that children are younger .than adults falls short of the mark. 
Prohibitions upon speech content beyond ·those permissible in the 
external cotnmunity; prior censorship requirements; unnecessary 
restrictions upon time, place, and manner of distribution; and flat 
prohibitions upon the sale of newspapers would all be recognized 
for the constitutional evils they are, rather than viewed as mere 
qualifications upon a privilege graciously conferred. 

The virtues of the latter approach are those that generally 
argue for a regime of free expression. It is, moreover, misguided 
to see speech values as fundamentally at war with educational 
values. Good constitutional doctrine is equally good educational 
doctrine. The capacity and willingness of the young to think in­
dependently, to question and to challenge, to criticize constituted 
authorities and established ways, are not superfluous luxuries. 
The development of such talents ought to be central objectives 
of educational policy. 

Appendix 

There are fifty-eight counties and over 1100 school districts275 in 
California. Each school district is presided over by its own board. 276 

The county counsel, or in counties without one, the district attorney is 
charged with the duty of advising and representing school districts. 277 

To discover what regulations were adopted by the various school dis­
tricts pursuant to Education Code section 10611, letters of inquiry 
were sent to the county counsel (or to the district attorney) of each 

275 CAL. STATE DEP'T OF Eouc., CALIFORNIA PUBLIC ScHOOL DIRECTORY 
1973 at 457-61. 

276 CAL. EDuc. CoDE§§ 921, 1052 (West 1974). 
277 CAL. Gov'T CoDE § 27642 (West 1970). Jaynes v. Stockton, 193 Cal. 

App. 2d 47, 14 Cal. Rptr. 49 (1961). In charter counties the duty is determined 
by the terms of the county charter. 
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county, except Los Angeles County where information acquired inde­
pendently was available. The inquiries were directed to the county 
attorneys rather than to the respective boards in order to avoid the 
task of polling over 1100 school districts. It was assumed that within 
any given county the regulations were likely to have been drafted by 
or with the advice of county counsel, were probably uniform through­
out the county, and were in any event known to the county counsel. 
Each assumption proved unfounded, if not naive. 

Between August 1 and October 1, 1973, responses were received 
from twenty-four counties, twenty-two of them (about 40 percent of the 
total) containing useful information.278 Five of the responses279 indi­
cated that, so far as the informant knew, no regulations had been adopted 
pursuant ·to section 10611 by any school district within the county. It 
seems likely that the rate of non-adoption is even larger among the non­
responding counties. The remaining responses indicated ·that at least 
some districts within the county had adopted regulations and sometimes 
copies of the regulations were included. Rarely was the information 
complete for the county. 

Given the limited sample received, no useful purpose would be 
served by attempting statistical analysis, though a number of impres­
sions seem warranted: 

1 ) Although section 10611 requires implementing regulations, 
many school districts have adopted none. It seems a reasonable guess 
that only a small proportion of the over 1100 school districts in the 
state have adopted such regulations or have informed students of their 
rights under section 10611. 

2) Where regulations have been adopted this has frequently 
been done without assistance of the formal legal adviser to the 
school boards. 

One county counsel commented: "[A]s is common in this county 
and probably other small counties, the enclosed policy was not re­
viewed by this office prior to its adoption." Another said, "Presum­
ably most, if not all, of ~these districts have adopted rules and regula­
tions ('policies') pursuant ·to Education Code section 10611, but to 
the best of the undersigned's memory (and some file-checking) only one 
district consulted this office for advice concerning such regulation." 
And with respect to that district, "very little attention was paid to our 
observations." 

• 278 (1) Alameda; (2) Alpine; (3) Amador; (4) Colusa; (5) El Dorado; 
(6) Humboldt; (7) Lake; (8) Lassen; (9) Marin; (10) Mendocino; (11) Mo­
desto; (12) San Bernardino; (13) San Diego; (14) San Mateo; (15) Santa 
Cruz; (16) Solano; (17) Sutter; (18) Tehama; (19) Tulare; (20) Tuolumne; 
(21) Ventura; (22) Yuba. 

279 Responses received from the county counsel of Alpine, Humboldt, Men­
docino, Solano, and Tuolumne counties. 
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School boards may, of course, receive legal advice from sources 
other than the county counsel. Some of the large school districts, 
Los Angeles for· example, have their own "house counsel." How com­
mon it is for school districts to have such independent legal advice 
was not determined. 

3) Copies of some thirty sets of regulations promulgated by vari­
ous school districts were received in response to the questionnaire. Al­
most half of them substantially follow the regulations proposed by 
School Personnel Committee of the California School Board Association 
(CSBA), distributed to school districts through the state by letter 
dated December 27, 1971. Since those have had such a substantial 
impact, they are reproduced here. 

LOCAL BOARD POLICY ON STUDENT RIGHTS 
AND RESPONSIBILITIES 

(Implementing Education Code Section 10611) 

SECTION !-Statement of Intent 
The process of educating students for responsible citizenship in a 

democratic society requires reasonable opportunity for them to exer­
cise the rights of freedom of speech and expressioa in the context of 
the public school environment. 

The purpose of this policy is to insure the exercise of these rights 
with due regard to the rights of others and the need for reasonable 
restrictions in the operation of the public school system. 

In order to provide this experience for students within the frame­
work of Education Code Section 10611, the Board establishes the 
following policies, to be supplemented by administrative rules and 
regulations as reasonably required: 

SECTION IT 

Students of the District have the right to exercise free expression 
including, but not limited to, the use of bulletin boards, the distribu­
tion of printed materials or petitions, and the wearing of buttons, 
badges, and other insignia. 

A. CIRCULATION OF PETffiONS, CIRCULARS, NEWS­
PAPERS, AND OTHER PRINTED MATTER-Students 
shall be allowed to distribute petitions, circulars, leaflets, 
newspapers, and other printed matter subject to the following 
specific limi·tations: 
1. TIME-The time of distribution shall be limited to the 
hours before school begins, during the lunch hour, and after 
school is dismissed. 
2. MANNER-The manner of distribution shall be such 
that: 

(a) Coercion is not used to induce students to accept 
the printed matter or to sign petitions. 
(b) Funds or donations are not collected for the ma­
terial distributed. 
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(c) Leaflets and printed material to be distributed shall 
be submitted to the designated school official at least 
------------ hours prior to such distribution. Approval or 
disapproval of such distribution shall be indicated within 
six ( 6) hours or by the same time the next school day. 
The official may limit the number of students or groups 
of students who may distribute materials in any one day. 
(d) Materials are not left undistributed or stacked for 
pickup while unattended at any place in the school or on 
school grounds. 

B. BUTTONS, BADGES, AND OTHER INSIGNIA OF SYM­
BOLIC EXPRESSION- Students should be permitted to 
wear buttons, badges, armbands, and other insignia as a 
form of expression, subject to the hereinafter mentioned pro­
hibitions. 

C. BULLETIN BOARDS - Students shall be provided with 
:bulletin ·boards for use in posting student materials on cam­
pus locations convenient to student use. Where .feasible, 
location and numbers of such bulletin boards shall be by 
joint agreement of local school student government repre­
sentatives and the local school administration. 

SECTION ill 

In the exercise of the student rights described above, no student 
shall distribute materials, wear buttons or other displays nor post no­
tices or other materials which: 

1. Are obscene to minors according to current legal defini­
tions. 
2. Are libelous or slanderous according to current legal defi­
nitions. 
3. Incite students so as to create a clear and present danger 
of the imminent commission of unlawful acts on school 
premises or of the violation of lawful school regulations or 
of the substantial disruption of the orderly operation of the 
school. 
4. Express or advocate racial, ethnic, or religous prejudice 
so as to create a clear and present danger of imminent com­
mission of unlawful acts on school premises or of the viola­
tion of lawful school regulations or of the substantial dis­
ruption of the orderly operation of the school. 
5. Are distributed in violation of the time, place and man­
ner requirements. 

As provided in Education Code Section 10611. 

SECTION IV 

The principal of each school shali designate a person (principal, 
vice-principal, or other administrator) to review material and exer­
cise administrative responsibilities as required by this policy. The 
name of the designated person shall be suitably posted and his deci­
sion shall be final in regard to the prohibitions named in Section lll 
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of this policy. However, any student may appeal a decision concern­
ing this policy to the (Associate/Superintendent, Superintendent) who 
shall render a decision within a reasonable time or no later than one 
school day after receipt of the appeal. The appeal shall be based 
solely on the standards established in Education Code Section 10611. 

SECTIONV 

Knowing violation of this policy by any student is sufficient cause 
for suitable disciplinary action to be taken. 

SECTION VI 

The designated local school administrator shall develop adminis­
trative rules and regulations to implement this policy, in conjunction 
with student government representatives. In case of a disagreement, 
the decision of the designated Administrator shall be final. 

The proposed guidelines of the State Board of Education adopted 
October 15, 1971,280 and presumably thereafter disseminated to school 
districts through the state, were not mandatory and they seem to have 
attracted a much smaller following. A comparison of the two sets 
of proposed guidelines follows. 

Prior Censorship. The CSBA guidelines provide for prior cen­
sorship by school authorities; the State Board guidelines disavow it. 
The State Board guidelines settle for prior submission of material to 
school authorities for informational purposes. They provide (sec­
tion 3(c)): "Leaflets and printed material to be distributed shall be 
submitted to the appropriate school officials at least _____ hours prior 
to such distribution. The official may prohibit distribution of printed 
material by more than ______ students or groups of students in any one 
day."281 

Time of distribution. Each of the two proposed schemes em­
ploys the same time limitation (see CSBA Regulation IIAl) and thereby 
incorporates a notable degree of inflexibility. It does not invite or 
permit consideration of whether other ·times are available when dis­
tribution might be permitted without significantly interfering with 
school activities. 282 

One San Mateo district has resisted such rigidities, providing: "The 
time of distribution shall not be limited except when such restrictions 
are deemed necessary to prevent interferencet with individual class 
programs." This permits distribution in those time periods allowed 
by the CSBA and State Board guidelines, and all other reasonable 
times as well. 

280 See note 74 & accompanying text supra. 
281 For this excerpt from the State Board guidelines as well as the references 

thereto below, see id. 
282 See notes 256-58 & accompanying text supra. 
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Prohibited materials. The provisions in tthe two sets of rules are 
quite similar. Each prohibits that which is obscene "to minors," a defi­
nition not found in the statute. Each prohibits "incitement" essentially 
as defined in the statute but adds the word "imminent" before the 
phrase "commission of unlawful acts." Each includes a provision such 
as in section III ( 4) of the CSBA rules, not found in the statute. 
This can be viewed merely as a specific form of that which is generally 
proscribed by section III ( 3), or it can be read far more broadly. 

In many instances the regulations adopted by the districts make 
clear that the district's power to regulate speech is predicated solely on 
the authority of section 10611 and is no broader than provided 
therein. In the words of the CSBA recommended regulations, sec­
tion IV: "The appeal shall be based solely on the standards established 
in Education Code Section 10611." 

Required time for advance submission. Each set of rules is si­
lent on this issue. CSBA section IIA2c, for example, leaves a blank 
line to be filled in at local option. ·The period of advance submission 
most commonly adopted by the districts is twenty-four hours, though 
in one instance it is as long as seventy-two hours,283 in another as short 
as four hours. 

Required time for initial school approval or disapproval. The 
CSBA rules specify that approval or disapproval must be given by 
school authorities within six hours of submission (section IIA2c). Sev­
eral of the districts which require submission forty-eight hours in advance 
require the school authorities to give their decision after twenty-four 
hours. The theory perhaps is that students will then have twenty-four 
hours prior to the intended time of distribution in which to attempt to 
achieve a judicial reversal of a school decision barring distribution. 

Review mechanism. Those regulations patterned after the CSBA 
rules (providing, that is, for prior restraints) establish a mechanism for 
reviewing the decision of the school official to whom materials are ini­
tially submitted for approval (CSBA ·section IV). The review is nor­
mally to a high administrative official within the district who must 
render a decision, usually within one day of the appeal. In a few 
occasions a further appeal to the district school board is also permitted. 
Sometimes the rules specify no time limit by which such administrative 
review must be decided. 

Fund raising. Both CSBA and the State Board proposals pre­
clude collecting funds for· the material distributed, i.e. selling it, and 
most of the regulations adopted so specify. 

283 See note 95 & accompanying text supra. 




